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For more than a decade, the Fair Labor Standards Act 
of 1938 has produced many live issues for labor and man- 
agement, the bench, and even the Congress. While its 
minimum wage standards were surpassed long ago in 
most “interstate” occupations subject to the law, its impact 
upon collective bargaining, other employment practices, 
and occupations not clearly under its jurisdiction, has 
identified the statute as one of the more controversial of 
existing laws regulating business activity. 

The importance of the law was greatly enhanced by 
provisions enabling employees to bring private actions 
for recovery of double the amount of any deficiency in 
their pay for overtime hours,’ and by decisions of the Su- 
preme Court that practices long recognized and accepted 
in bona fide collective bargaining agreements could not 
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1 Sec. 16(b) of the Fair Labor Standards Act (52 Stat. 1060, 29 U. S. C. 
§§ 201-219) grants underpaid employees the right to recover unpaid minimum 
wages or unpaid overtime compensation, plus an equal amount in liquidated 
damages, costs, and attorney fees. 
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excuse non-compliance with the statute as its require- 
ments were construed by the courts.’ 

Since new interpretations or applications of the law 
were given retrospective as well as prospective effect, 
actual and potential claims for additional wages or over- 
time compensation became much more serious than did 
observing a minimum wage of forty cents an hour or pay- 
ment of time and one-half for hours worked over forty in 
the work week. 

Twice during the past three years, emergency legisla- 
tion was needed to limit or nullify large contingent lia- 
bilities brought into being by judicial decisions expanding 
the requirements of the law.* This emergency legislation 
was limited in scope and did not entirely alter the need 
for a more complete revision based upon experience of 
ten years under the Fair Labor Standards Act. This 
more thorough revision came in the 81st Congress with 
enactment of the new Fair Labor Standards Amendments 
of 1949.* 

Although basically a reenactment of the 1938 Act, with 
some recent “emergency” amendments included,’ the new 
law does incorporate many changes which, while intend- 
ed to clarify the law, may require a long period of inter- 
pretation and adjudication. 

Many of these recent amendments are of special signifi- 
cance only to limited types of business activity, and their 
import or effect should be quite easy to ascertain.* Other 

2 See e.g., Jewell Ridge Coal Corp. v. Local 6167, United Mine Workers, 
325 U. S. 161, 65 Sup. Ct. 1063, 89 L. ed. 1534 (1945); Anderson v. Mt. 
Clemens Pottery Co., 328 U. S. 680, 66 Sup. Ct. 1187, 90 L. ed. 1515 (1946) ; 


and Bay Ridge Operating Co. v. James Aaron, 334 U. S. 446, 68 Sup. Ct. 1186, 
92 L. ed. 1502 (1948). 


8 The Portal-to-Portal Act of 1947 (61 Star. 84, 29 U. S. C. $251 et seq. 
(1948) ) was enacted to solve the emergency created by the Mt. Clemens deci- 
sion, cited note 2, supra, Public Law 177, 81st Congress (1949) was enacted 
to settle the “overtime-on-overtime” problem created by the decision in the 
Bay Ridge case, cited note 2, supra. 

*Pub. L. No. 393, 81st Cong., Act of July 20, 1949, 

5 Supra note 2. 

6 Section 13(a) of the amended Act exempts certain employees in particular 


occupations or industries, including fishermen, seamen, telephone operators of 
small exchanges, and employees of small newspapers. 
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amendments, however, are of more general importance, 
and may present real problems of statutory construction. 
We are concerned here primarily with analysis and ap- 
praisal of these latter provisions, including (1) amend- 
ments affecting the jurisdiction or “coverage” of the 
amended Act, (2) revision of exemption status afforded 
retail or service establishments, (3) the new standards for 
determining the “regular rate” of pay to be used for com- 
puting overtime compensation, and (4) new administra- 
tive powers and enforcement provisions. 


JURISDICTION OR “COVERAGE” 


When constitutionality of the 1938 Act was sustained 
as a valid exercise of the commerce power, application 
of the law to employees engaged in all manufacturing or 
extractive industries whose product moved in interstate 
commerce, and to employees directly engaged in inter- 
state commercial activities, was generally understood and 
accepted.’ Nevertheless the status of many occupational 
groups continued in doubt, even up to the present time, 
because of the broad but ambiguous standards of jurisdic- 
tion or coverage. 

As late as seven years after the Act became effective, 
the Administrator told a committee of Congress that no 
one could know with certainty the scope and application 
of the Act due to the complexity of economic activities 
broadly subject to it. He continued: 

Court decisions are constantly changing its scope, and both the 


Administrator and employers and employees have to adjust them- 
selves to these decisions. . . . 


While not mentioned, the record of litigation reveals 
that practically every change in the scope of coverage rep- 


7 United States v. Darby Lumber Co., 312 U. S. 100, 61 Sup. Ct. 451, 85 
L. ed. 609 (1941). See 1941 annual report of the Wage-Hour Administrator 
stating his experience had shown “that the vast majority of employers subject 
to its [the Act’s] terms are willing to comply and do comply when they under- 
stand the requirements.” 


8 Hearings before Subcommittee on Appropriations for the Department of 
Labor, 79th Cong. (1945) p. 403. 
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resented an extension. This is graphically shown by com- 
parison of the annual reports of the Wage-Hour Admin- 
istrator for the fiscal years 1939 and 1948. In 1939, the 
Administrator estimated that 12,500,000 workers were 
covered by the law; but in 1948, he estimated that 
22,600,000 were covered. While some of this 10,000,000 
increase may be accounted for by increases in the working 
force, a large percentage was brought under the Act by 
administrative interpretations and court decisions. 

The law, originally and even as amended, contains two 
tests of applicability. It applies (1) to employees “en- 
gaged in commerce,” and (2) to employees engaged in 
the production of goods for commerce. The terms “com- 
merce,” “produced,” *® and “goods” *® are each defined to 
clarify, confuse or obscure, determination of coverage. 

When the 1949 amendments were passed, the ‘‘com- 
merce” basis of coverage had been quite well settled by 
court decisions. In 1943, the Supreme Court de- 
clared in Walling v. Jacksonville Paper Co.” that by the 


“commerce” definition, federal control over wages and 
hours had been extended “throughout the farthest reaches 
of the channels of commerce.” In another case decided 
the same year, the Court emphasized however, that the 
commerce definition did not embrace “industries and oc- 


9912 


cupations which affect commerce. Nevertheless, em- 
ployees of wholesalers,’* employees engaged in the central 
offices or warehouses of chain store systems,** as well as 
employees working on facilities of commerce, such as 
highways and highway bridges and railroads, were held to 
be engaged in commerce.** Employees whose work was not 


9 Sec. 3(b) of the Act defines “commerce”; Sec. 3(j) of the Act defines 
“produced.” 

10 Sec. 3(i) of the Act. 

11 317 U. S. 564, 63 Sup. Ct. 332, 87 L. ed. 460 (1943). 
os “oar v. North Shore Corp., 318 U. S. 125, 63 Sup. Ct. 494, 87 L. ed. 

13 Supra note 11. 

144A. H. Phillips, Inc. v. Walling, 324 U. S. 490, 65 Sup. Ct. 807, 89 L. ed. 
1095 (1945). 

15 Cited note 12 supra; and Pederson v. Fitzgerald Construction Co., 318 
U. S. 740, 63 Sup. Ct. 558, 87 L. ed. 1119 (1943). 
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connected with the movement of goods or messages in 
commerce, however, were not covered by the Act under 
the commerce definition. As the Supreme Court said in 
McLeod v. Threlkeld,” their status under the law must 
be determined by the second test of jurisdiction: 


The test under this present act, to determine whether an em- 
ployee is engaged in commerce, is not whether the employee’s 
activities affect or indirectly relate to interstate commerce but 
whether they are actually in or so closely related to the movement 
of the commerce as to be a part of it. Employee activities out- 
side of this movement, so far as they are covered by wage-hour 
regulation, are governed by the other phrase, “production of 
goods for commerce.” 7 


The definition of “produced” in the original Act cov- 
ered all normally recognized production activities and 
all activities “necessary to” such production.” The 
amended definition deleted the phrase ‘“‘necessary to” and 
substituted therefor the words “closely related” and “di- 
rectly essential.” *° Accordingly, the amended definition 
comprehends all productive activities and activities close- 
ly related and directly essential to the production of goods 
for commerce. 

While the purpose of the amended definition of “pro- 
duced,” apparently was to limit jurisdiction, the extent to 
which this has been done is open to real question. 

The phrase “necessary to production” in the original 


16 319 U. S. 491, 63 Sup. Ct. 1248, 87 L. ed. 1538 (1943). 
17 Jd, at p. 497. The recent amendments made only one change in the com- 
merce definition to include employees of importers who were held outside the 
original Act because the definition specified that commerce included shipments 
between the states. 

18 Sec. 3(j) of the original Act reads as follows: 

“(j) ‘Produced’ means produced, manufactured, mined, handled, or in any 
other manner worked on in any State; and for the purposes of this Act an 
employee shall be deemed to have been engaged in the production of goods if 
such employee was employed in producing, manufacturing, mining, handling, 
transporting, or in any other manner working on such goods, or in any process 
or occupation necessary to the production thereof, in any State.” 

19 3(j), as amended provides: 

“(j) ‘Produced’ means produced, manufactured, mined, handled or in any 
other manner worked on in any State; and for the purposes of this Act an 
employee shall be deemed to have been engaged in the production of goods if 
such employee was employed in producing, manufacturing, mining, handling, 
transporting, or in any other manner working on such goods, or in any closely 


related process or occupation directly essential to the production thereof, in 
any State.” 
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Act was held to embrace any and all activities remote 
from production but somehow connected with it, as well 
as activities so closely concerned with production as to 
be a part of it. Within a relatively short period after the 
Act became effective, the Supreme Court ruled that build- 
ing service and maintenance employees in loft buildings 
—whose tenants were engaged in actual production— 
were engaged in work “necessary to” production and cov- 
ered by the Act.” Later, the “necessary to” production 
concept was held to bring under the Act (a) maintenance 
work in an office building largely occupied by the office 
staff of a company elsewhere engaged in actual produc- 
tion,” (b) construction work on additions to existing pro- 
ductive facilities,” (c) preparation and service of meals 
to workers in plant cafeterias,” (d) window washing in 
factory buildings by employees of a service contractor,” 
and (e) repair, service and sale of electric motors to com- 
mercial customers by a local retailer.” 

Perhaps the most complete definition of “necessary to” 
production as this term was used in the original Act was 
supplied by the Supreme Court in Roland Electrical 
Company v. Walling *® when the Court said: 

This does not require the employee to be employed even in the 
production of an article which itself becomes the subject of com- 
merce or transportation among the several states. It is enough 
that the employee be employed, for example, in an occupation 
which is necessary to the production of a part of any other 
“articles or subjects of commerce of any character” which are 
produced for trade, commerce or transportation among the 
several states. This does not require an employee to be em- 


ployed exclusively in the specified occupation. This does not 
require that the occupation in which he is employed be indis- 


— Co. v. Walling, 316 U. S. 517, 62 Sup. Ct. 1116, 86 L. ed. 1638 
ase Co. v. Borella, 325 U. S. 679, 65 Sup. Ct. 1223, 89 L. ed. 1865 

22 Walling v. McCrady Construction Co., 156 F: (2d) 932 (C. C. A. 3d, 
1946) ; cert. den. 329 U. S. 785, 67 Sup. Ct. 298, 91 L. ed. 673 (1946). 

28 McComb v. Factory Stores Co., 81 F. Supp. 403 (N. D. Ohio 1948). 

24 Martino v. Michigan Window Cleaning Co., 327 U. S. 173, 66 Sup. Ct. 
379, 90 L. ed. 603 (1946). 

25 Roland Electrical Co. v. Walling, 326 U. S. 657, 66 Sup. Ct. 413, 90 L. ed. 
383 (1946). 

26 Cited note 25 supra, at pp. 663, 664. 
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pensable to the production under consideration. It is enough 
that his occupation be “necessary to the production.” There may 
be alternative occupations that could be substituted for it but it 
is enough that the one at issue is needed in such production and 
would, if omitted, handicap the production. 

Whether or not activities of the type held to be “neces- 
sary to” production are also “closely related” and “di- 
rectly essential” to production will ultimately depend, of 
course, on the courts’ interpretation of these new terms. 
The dictionary suggests that the term “directly essential” 
means indispensable or absolutely requisite. When “di- 
rectly essential” is related to some productive activity or 
function as in the statute, it might be considered to em- 
brace only those activities so indispensable to production 
as to put a stop to it if they are omitted. Stated differently, 
an activity “directly essential” to production might be 
one so completely connected therewith as to be an inte- 
gral part of production. 

If so defined, the phrase is certainly less comprehensive 
than the phrase “necessary to.” Thus, if the courts 
should accept this commonly understood meaning as clear, 
and find no necessity to look to the legislative history, they 
might be expected to conclude that the new definition has 
substantially reduced and limited coverage of the Act. 
It might be concluded, in fact, that the amended defini- 
tion restricts coverage to actual productive activities and 
work so “closely related” thereto as to be a part of such 
production. 

This approach finds some support in the Threlkeld de- 
cision, supra, in which the Supreme Court used the term 
“closely related” to indicate the scope and limitations of 
the commerce definition. The Court emphasized that 
since the commerce definition did not purport to cover 
activities “affecting commerce,” it brought under the Act 
only those employees “actually in or so closely related to 
the movement of the commerce as to be a part of it.” 

Applying this reasoning, it could be argued that the 
new “produced” definition actually excludes from the 
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production of goods basis for coverage all employees not 
directly engaged in producing goods for commerce or not 
employed in work so “closely related” to such production 
as to be a part of it. Stating this proposition differently, 
what is the practical or legal difference between a defini- 
tion covering, by specification, activities so closely re- 
lated to production as to be a part thereof, and a defini- 
tion of production so broad (as in the present case) as 
to cover without specification activities which are so 
closely related as to be a part of the production? 

Another development which could furnish guidance 
to the courts in construing the “produced” definition arose 
under the Walsh-Healey Public Contracts Act.” This 
statute applies to employees engaged “in the manufacture 
or furnishing” of supplies required by the Government 
under contracts exceeding $10,000. While this statute 
does not apply to all employees of a contractor, it was 
apparently intended for application to all employees en- 
gaged in the specific work mentioned, and to those em- 
ployees whose work is so closely connected with “the 
manufacture or furnishing” as to be a part of those func- 
tions. 

The Walsh-Healey Act regulations so indicate. They 
provide that the Act: 

. Shall be deemed applicable only to employees engaged in 
or connected with the manufacture, fabrication, assembling, 
handling, supervision, or shipment of materials, supplies, articles, 
or equipment required under the contract and shall not be deemed 
applicable to office or custodial employees.** 

The Walsh-Healey interpretations are even more ex- 
plicit. They make it clear that only those employees en- 
gaged in “manufacture or furnishing,” and those whose 
work is a part of these activities, are covered by the Act. 
Accordingly, they specify the Act does not apply to em- 
ployees not engaged in or directly connected with the 


2749 Stat. 2036 (1936), 41 U. S. C. §§ 35-45 (1946). 


28 Regulations of Secretary of Labor under Walsh-Healey Act, Article 
501(c), 41 C. F. R. § 201. 102. 
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manufacture, fabrication, assembling, handling, etc., of 
the supplies. To illustrate, the interpretations conclude 
the Act is inapplicable to employees engaged in general 
office or general maintenance work. On the other hand, 
these interpretations treat as covered, office employees 
who prepare instructions to be followed in the contract 
performance, and cleaners who clean machines, remove 
waste from around machines “in order to permit the effi- 
cient or continued use of such machines or equipment in 
the performance of the Government contract.” * 

Under the suggested line of reasoning, it could be con- 
cluded that the amended definition of produced has at 
least excluded from the Act general office and clerical em- 
ployees, persons engaged in basic research not connected 
with current production, and maintenance employees 
whose work is not directly connected with the productive 
processes. 

It must be recognized, of course, that the Administrator 
could be expected to oppose this line of reasoning and the 
suggested results. Thus, he would urge that the Congress 
did not intend to remove from coverage employees of the 
classes identified, and would no doubt argue that the 
courts should look to legislative history in order to obtain 
guidance as to Congressional intent. Even in an action to 
which the Administrator is not a party, the courts might 
seek guidance as to Congressional intent from the legis- 
lative history. The Conference Report,” an dthe declara- 
tions made in debates by members of the Conference 
Committee, all indicate an intent to restrict to some ex- 
tent, at least, the production of goods basis of coverage.” 
At the same time, this history is full of contradictions. 


29 Rulings and Interpretations No. 3, Sec. 39, paragraphs (b) and (c). 
30 Conference Rept. No. 1453, 81st Cong., Ist Sess. (1949). 


31: On October 19, 1949, Senator Pepper introduced into the Congressional 
Record a statement for himself and Senators Thomas and Murray, explaining 
their understanding of the bill agreed to in conference. This statement explains 
the originial Act contained “no clear cut-off preventing extension of the cov- 
erage of the Act to employees of an enterprise purely local in nature who may 
incidentally perform some work having a remote or tenuous relationship to the 
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The Conference Report seeks to indicate by examples 
those activities not closely related or directly essential to 
production. Specifically, it includes in this category 
(a) the selling of goods by local merchants to producers, 
(b) the maintenance of dwellings rented to production 
workers, (c) the preparation and serving of meals to pro- 
duction employees, (d) the manufacture and sale of fer- 
tilizer to farmers in the same State, (e) the quarrying and 
processing of stone for use on a dike in an oilfield in the 
same State where the stone is produced, (f) the washing 
of windows in factory buildings by employees of an inde- 
pendent contractor, (g) the maintenance of lawns and 
shrubs around a producer’s plant by nursery employees, 
(h) the preparation of architectural plans for a produc- 
ing customer for use in altering his factory buildings, and 
(i) exterminating service performed in factory buildings 
by employees of an exterminator.” 

On the other hand, the Conference Report states: 


Employees engaged in . . . maintenance, custodial, and cler- 
ical work will remain subject to the act, notwithstanding they are 
employed by an independent employer performing such work on 
behalf of the manufacturer, mining company, or other producer 
for commerce. All such employees perform activities that are 
closely related and directly essential to the production of goods 
fur commerce.** 


The Report also mentions as being engaged in covered 
work under the amended definition 


. employees of public utilities, furnishing gas, electricity or 
water to firms within the State engaged in _— pro- 
ducing, or mining goods for commerce. 


operations of a producer of goods for interstate commerce.” This statement 
continues : 


“The amendment made by the conference agreement is intended to provide a 
more specific guide than does the word ‘necessary’ with respect to the relation- 
ship which a process or occupation must have to the production of goods in 
order for an employee employed in such a process or occupation to be brought 
within the coverage of the act as an employee engaged in production of such 
goods.” (Cong. Rec., Oct. 19, 1949, p. 15377 et. seq.) 


82 Conference Rept. No. 1453, 8lst Cong., Ist Sess. (1949), at p. 15. 
33 Jd. at p. 14. 
34 Jd. at p. 14. 
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The contradictions in these declarations are so obvious 
as to raise the question whether the courts could obtain 
any helpful guidance as to Congressional intent from the 
legislative history. It is emphasized that custodial, main- 
tenance, and clerical employees remain subject to the Act 
notwithstanding they are employed by an independent 
service employer. But, it is affirmatively stated that win- 
dow washing and yard maintenance employees of inde- 
pendent contractors are not covered by the amended Act. 

These contradictions might be expected to present the 
courts with serious obstacles to consistent interpretation. 
But the courts could minimize the contradictions by 
weighing the legislative declarations. Under this ap- 
proach, there could be little question but that the Confer- 
ence Report places much more emphasis on the classes 
of employees regarded as still covered than it does on 
the relatively few types of employees identified as having 
been removed from coverage. ‘Thus, it may be said the 
weight of the legislative history supports the view that 
Congress did not intend to make a substantial change in 
the production of goods basis of coverage; but instead 
sought only to place outside the Act those somewhat iso- 
lated types of employment mentioned in the Conference 
Report. 

Without minimizing in any way other possible courses, 
we believe the courts are quite likely to treat the specifi- 
cation of employees not regarded by the Conferees as 
covered in the same manner they have treated specific 
exemptions—entitled to limited application only.** At 
the same time, they may be expected to treat the coverage 


35 Jd. at pp. 14 and 15. 


36 The general attitude of the courts respecting the treatment to be accorded 
exemptions was summarized in Phillips v. Star Overall Dry Cleaning Laundry 
Co., 149 F. (2d) 416 (C. C. A. 2d, 1945), when the Court said at p. 420. 

“We should . . . keep in mind that the statute is remedial and that an ex- 
emption clause ought not to be enlarged to the point of obstructing the attain- 
ment of the result that Congress was seeking to achieve. A. H. Phillips, Inc. 
v. Walling, — 


See also: Fleming v. Hawkeye Pearl Button Co., 113 F. (2d) 52 (C. C. A. 
8th, 1940). 
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declarations and provisions as being entitled to the broad- 
est kind of construction.” Naturally, if this course of in- 
terpretation is followed, the terms “closely related” and 
“directly essential” will be construed to mean substan- 
tially the same as “necessary to.” * 


EXEMPTIONS 


As the foregoing discussion of the problem of “cover- 
age” has indicated, a very substantial proportion of all 
employers have employed one or more employees who, 
under the original law, were held to be engaged in com- 
merce or in the production of goods for commerce. 
Under various court decisions construing the terms “com- 
merce,” and “produced,” even many occupations normal- 
ly considered “local” have been included. 

In order to clarify the position of local enterprises, the 
amended Act again exempts from its wage and hour pro- 
visions employees of several types of establishments who 
might otherwise be treated as covered. 

More specifically, Section 13 (a) of the amended Act 
exempts employees employed by (a) a retail or service 
establishment as defined, (b) laundering and cleaning es- 
tablishments, (c) certain manufacturer-retailers, (d) fish- 
ermen and certain fish packers, (e) small newspaper pub- 
lishers, (f) local transportation agencies, (g) certain 
processors of agricultural products, (h) taxicab opera- 
tors and (i) farmers and certain classes of irrigation com- 
panies. In addition, this section exempts from the wage 
and hour provisions of the Act executive, administrative, 
professional and other employees meeting tests established 
by administrative regulations; switchboard operators in 
public telephone exchanges having not more than 750 


37 Ibid. 

38 The Pepper statement, supra note 31, clearly suggests this result. This 
statement lists as employees still covered by the Act: “1. Office or white-collar 
workers. . . . 2. Employees repairing, maintaining, improving or enlarging the 
buildings, equipment, or facilities of producers of goods. - .. & Plant guards, 
watchmen, and other —y performing protective or custodial services for 
producers of goods. . . 
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stations; employees in retail stores handling telegraphic 
messages under a telegraph agency contract if the revenue 
therefrom does not exceed $500 a month; employees en- 
gaged as seamen; and employees engaged in lumbering 
operations if their employer does not employ more than 
12 employees in such work.” 


Since many of these exemptions were carried forward 
from the original Act without change, their meaning has 
already been fixed by administrative interpretations and 
court decisions under the original law. Included in this 
category are the exemptions for seamen,” fishing and fish 


processing,” agriculture,” and for employees of local 
trolleys.* 


Perhaps the most far-reaching exemption provided by 
the amended Act involves the status of retail and service 
establishments. Such an exemption is not new. The 
original Act contained an exemption from its wage and 
hour provisions for “any employee engaged in any retail 


39 Section 13(a) of ~ amended Act exempts 15 classes of workers by indus- 
try, occupation, or by 


40 Sec. 13(a) (14) of mo amended Act exempts “any employee employed as 
a seaman.” This term was interpreted in Gale v. Union Bag & Paper Corp., 
116 F. (2d) 27 (C. C. A. 5th, 1940) when the Court said: 

“Whether a person is a seaman depends upon the character of his duties. If 
they are maritime in character and rendered on a vessel in commerce, in 
navigable waters, he is a seaman.” 

Longshoremen are not seamen. See: Anderson v. Manhattan Lighterage 
Corp., 148 F. (2d) 971 (C. C. A. 2d, 1945). Neither are off-shore dredge 


workers. See, e.g., Walling v. W. D. Haden Co., 153 F. (2d) 196 (C. C. A. 
5th, 1946). 


41 The fish and fish processing exemption applies to “trip operations” and 
“shore operations” as these terms are recognized in the edible fishing industry. 
See: Fleming v. Hawkeye Pearl Button Co., cited note 36 supra. 


42 Section 3(f) of the Act defines “agriculture” in such a way as to embrace 
all activities normally performed by various classes of farmers in growing and 
marketing crops. However, the agriculture exemption provided by section 
13(a) (6) of the Act has been held inapplicable to persons other than farmers 
who perform functions normally performed by farmers. See McComb v. Farm- 
ers Reservoir and Irrigation Co., 337 U. S. 755, 69 Sup. Ct. 1274 (1949); 
ea ion). McCracken County Peach Growers Ass’n, 50 F. Supp. 900 (W. D. 

y. ; 

43 Section 13(a) (9) of the amended Act exempts employees of street, 
suburban, and interurban transportation companies. This exemption was in- 
terpreted in Walling v. Connecticut Co., 154 F. (2d) 552 (C. C. A. 2d, 1946), 
as being inapplicable to employees of a local trolley company who worked in its 
power plant where they produced electric power for its use and for sale to other 
users. This decision clearly suggests that an industry exemption applies only to 
employees properly treated as being employed in such industry. 
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or service establishment the greater part of whose selling 
or servicing is in intrastate commerce.” 

By its terms, this exemption was seemingly intended to 
exempt all employees working in typical retail or service 
establishments if more than 50 per cent of the establish- 
ment’s selling or servicing was in intrastate commerce. 
However, this was not the meaning attached to the ex- 
emption. Instead, the courts and the Administrator 
sought to limit the exemption to enterprises which sold 
almost exclusively to individual consumers for their per- 
sonal comfort and convenience. 

Referring to the retail exemption, in 4. H. Phillips, 
Inc. v. Walling,“ the Supreme Court said: 


. . . Congress used the word “establishment” as it is normally 
used in business and government—as meaning a distinct physical 
place of business. . . . Congress was interested in exempting 
those regularly engaged in local retailing activities and those 
employed by small local retail establishments, epitomized by the 
corner grocery, the drug store and the department store. It felt 
that retail concerns of this nature do not sufficiently influence 
the stream of interstate commerce to warrant imposing the wage 
and hour requirements on them. 


This general declaration of the Court outlining its 
ideas of the intent and scope of the retail exemption was 
later projected by it to exclude from the exemption em- 
ployees of a retailer who made somewhat substantial sales 
to business and commercial users as distinguished from 
sales to individual consumers. Thus, the Court said in 
Roland Electrical Company v. Walling,” 


The record establishes the “commercial and industrial” char- 
acter of the petitioner’s customers. The petitioner’s circular 
advertises its business as that of “electrical engineering, motor 
dealers, commercial and industrial wiring.” (Italics supplied.) 
The circular offers “service for all types of commercial and indus- 
trial wiring.” (Italics supplied.) The stipulation filed by the pe- 
titioner shows that 99% of its “active accounts . . . are commer- 
cial or industrial firms.” (Italics supplied.) These are not 
“retail” customers in the same sense as is the customer of the 
local merchant, local grocer or filling station operator who buys 
for his own personal consumption. 


44 Cited note 14 supra. 
45 Cited note 25 supra at p. 678. 
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The attitude of the courts toward the retail establish- 
ment exemption was well summarized by the Court of 
Appeals in Walling v. Consumers Co.” as follows: 
To come within the exemption the employee must be engaged 
in a “retail establishment” as that phrase is understood by the 
common run of men and as it has been “construed in the light 
of its Congressional history. . . .” Congress regarded as falling 
within “retail establishment,” merchants selling to consumers to 
satisfy their individual needs, such as local grocerymen, druggists, 
clothing stores, meat dealers, and the like. . . . And the courts 
have said that a retail sale means a sale in small quantities to the 
ultimate consumer . . . and that a retail sale means a sale in 
small quantity or direct to the consumer. . . . 
To avoid interpretations of the type quoted, Congress 
rewrote the retail and service establishment exemption 
and defined that term for purposes of the Act. Under the 
amendment, there is exempt from the wage and hour 
provisions of the Act 
any employee employed by any retail or service establishment 
more than 50 per centum of which establishment’s annual dollar 
volume of sales of goods or services is made within the State in 
which the establishment is located. 

The amendment then defines such a retail or service estab- 

lishment to mean 

. an establishment 75 per centum of whose annual dollar 


volume of sales of goods or services (or of both) is not for resale 
and is recognized as retail sales or services in the particular 


industry... .* 

The amended exemption and the definition of exempt 
establishments establish a series of tests which differ ma- 
terially from the tests applied by the courts in determin- 
ing the scope of the original exemption. 

First, more than 50 per cent of the establishment’s sales 
by annual dollar volume of goods or services must be 
made within the state in which the establishment is lo- 
cated. 

Second, 75 per cent or more of the goods or services (or 
both) sold by the establishment must be sold to purchasers 


46149 F. (2d) 626, 631 (C. C. A. 7th, 1945). 
47 Sec. 13(a) (2). 


2 
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who do not buy such goods or services for the purpose 
of resale. 

Third, at least 75 per cent of the establishment’s annual 
dollar volume of sales of goods or services (or both) must 
be recognized in the particular industry as retail sales or 
services. 

The Conference Report contains a detailed discussion 
of the new retail exemption. It explains that: 

The amendment (sec. 13(a) (2) ), agreed to in conference clar- 
ifies the existing exemption by defining the term “retail or service 
establishment” and stating the conditions under which the ex- 
emption shall apply. This clarification is needed in order to obvi- 


ate the sweeping ruling of the Administrator and the courts that 
no sale of goods or services for business use is retail.** 


The report points out that 50 per cent of the annual 
dollar volume of sales requirement was agreed upon in 
conference as a substitute for the requirement contained 
in the original Act that the “greater part” of an establish- 
ment’s selling must be in intrastate commerce. It con- 
tinues : 


The requirement that the greater part of the selling or servic- 
ing be in intrastate commerce found in the present law is elim- 
inated because of the tendency of the courts to hold that many 
sales or services made or performed within a State are not intra- 
state sales or services. . . . Under the new test, if the sales are 
made within the State in which the establishment is located, it is 
immaterial that the sales (a) are made pursuant to prior orders 
from customers, (b) contemplate the purchase of goods by the 
establishment from outside the State to fill customers’ orders, or 
(c) are made to customers who are engaged in interstate com- 
merce or in the production of goods for interstate commerce.*® 


Concerning the second test for exemption, namely that 
not less than 75 per cent of its annual dollar volume of 
sales must not be for resale, the report explains: 


In other words, at least three-fourths of the goods or services 
(or both) sold must be to purchasers who do not buy for the 
purpose of reselling. Normally, goods are to be considered as 
sold for resale even though the purchaser sells them in an altered 
form.*° 


48 Supra note 30, at p. 24. 
49 Supra note 30, at p. 24. 
50 Supra note 30, at p. 24. 


















THE FAIR LABOR STANDARDS AMENDMENTS OF 1949 = 143 


The third test for the exemption—that the sales be 
recognized in the particular industry as “retail”—is ex- 
plained as follows: 

Under this test any sale or service, regardless of the type of 
customer, will have to be treated by the Administrator and courts 
as a retail sale or service, so long as such sale or service is recog- 
nized in the particular industry as a retail sale or service. Thus, 
the sale by a farm implement dealer of farm machinery to a 
farmer will be retail if the sale is recognized as retail in such 
industry. So, too, sales by the grocery store, the hardware store, 
the coal dealer, the automobile dealer selling passenger cars or 
trucks, the clothing store, the dry goods store, the department 
store, the paint store, the furniture store, the drug store, the 
shoe store, the stationer, the lumber dealer, etc., whether made 
to private householders or to business users, will be retail, so 
long as they are recognized as retail sales or services in such 
industries. Likewise, sales or services of hotels, restaurants, 
barber and beauty shops, repair garages, filling stations and the 
like, whether made or rendered to private householders or to 
business customers, will be retail so long as they are recognized 
as retail sales or services in such industries.™ 


The report emphasizes that it is not the purpose of the 
new exemption to remove from the Act’s coverage em- 
ployees of mail order houses, or of the warehouses and 
central offices of chain store organizations. 

Since the amendment adopts a single establishment ap- 
proach, it seems relatively clear that it does not embrace 
the identified activities in chain store organizations. 
However, it is by no means clear that it does not include 
mail order selling. It should be remembered in this con- 
nection that any establishment which can show that 75 per 
cent or more of its annual dollar volume of goods sold 
are not purchased for resale, and that 75 per cent or more 
of its sales are recognized in the industry as retail sales 
can qualify for the exemption if more than 50 per cent 
of its sales are made within the state where the establish- 
ment is located. This could mean that retail outlets sell- 
ing on a mail order basis, or those located near state lines, 
who sell most of their goods to customers outside the state, 
may nevertheless qualify for the exemption by showing 


51 Supra note 30, at pp. 24 and 25. 
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that more than 50 per cent of their dollar volume of busi- 
ness involved sales (passage of title to goods) within the 
state where the establishment is located. 

In summary, it is clear from the amended exemption 
that no retail establishment can qualify if more than 50 
per cent of its annual dollar volume of sales are made 
outside the state where the establishment is located. If 
an establishment cannot meet this test then it 1s not cov- 
ered by the exemption. However, if most of an estab- 
lishment’s sales are made within the state where it is 
located, the exemption would be available to it provided 
the second and third tests are met. 

These latter tests, it will be noted, seem designed spe- 
cifically to overrule the restricted concept of retail selling 
adopted by the courts in construing the original Act. By 
reason of these tests it is no longer necessary to show that 
an establishment makes sales to customers who buy for 
their own personal comfort and convenience, as distin- 
guished from those who may be classed as commercial 
users. So long as 75 per cent or more of the establish- 
ment’s sales are made to ultimate consumers, in the sense 
that the sales are not for resale, the second test of the ex- 
emption is met. The third may prove to be the most 
difficult to meet, at least for certain types of esablish- 
ments, viz., that 75 per cent or more of the sales must be 
recognized as retail sales in the particular industry. If 
the retail branch of the industry is well recognized—such 
as retail grocers, retail jewelers, retail stationers, or re- 
tail automobile dealers, relatively little difficulty should 
be encountered in establishing the types of sales that are 
recognized in the industry as retail. In most, if not all 
of these industries, any sale from the retail store of the 
industry member, which is not knowingly made for re- 
sale, would be considered to be a retail sale by and within 
the industry. 

In certain industries, however, the status of the retailer 
and the understanding on what constitutes a retail sale 
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may be less clear. In this situation, the Administrator 
and the courts might limit the new exemption to the same 
extent as was the case under the original Act. Thus, 
sales in large quantities, with lower prices per unit than 
charged for smaller purchases, might be questioned. So 
too, might be the sales made to commercial users of goods 
or equipment to be used by the purchasers in the produc- 
tion of other goods for commerce. 

Another phase of the new retail exemption may be the 
source of future problems. That is: What period con- 
stitutes a year for purposes of computing annual dollar 
volume of sales. If a year is considered to be any consec- 
utive 12-month period, borderline establishments may be 
in constant danger of losing the exemption at any time 
because of their volume of sales for resale, or their sales 
outside the state where the establishment is located. 

An entirely new exemption from the wage and hour 
provisions of the amended Act is provided by section 


13(a) (4) for 


any employee employed by an establishment which qualifies as 
an exempt retail establishment under clause (2) of this sub- 
section and is recognized as a retail establisment in the particular 
industry notwithstanding that such establishment makes or 
processes at the retail establishment the goods that it sells: Pro- 
vided, That more than 85 per centum of such establishment’s 
annual dollar volume of sales of goods so made or processed is 
made within the State in which the establishment is located; 


To qualify for this exemption, an establishment must 
meet several tests, as follows: 


(1) More than 50 per cent of its annual dollar volume 
of sales must be made within the State in which the estab- 
lishment is located. 

(2) At least 75 per cent of the annual dollar volume 
of goods sold must not be for resale. 

(3) At least 75 per cent of the annual dollar volume of 
sales must be recognized as retail sales in the industry. 


(4) The establishment must be recognized as a retail 
establishment in the industry. 
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(5) More than 85 per cent of the annual dollar volume 
of sales of goods produced in the establishment must be 
made within the state where the establishment is located. 

(6) The manufacturing operations must be conducted 
in the establishment from which the goods are sold. 

While the language of this exemption seems unduly 
complicated, it was apparently designed to place on a 
reasonably equal footing all bona fide retail establish- 
ments, including those which typically manufacture some 
or all of the goods they sell at retail, such as 

. . bakery establishments which bake the breads and pastries 
which they sell, ice plants which manufacture the ice they sell, 


and ice cream parlors or candy kitchens which make their own ice 
cream or candy.*? 


While the purpose of the new retail and service ex- 
emption seems reasonably clear, the actual standards are 
complicated and may be cumbersome to apply in individ- 
ual situations. Although some clarification of enforce- 
ment policy may be indicated in general interpretations 
of the Administrator, the amendments leave numerous 
“borderline” situations which presumably will require 
actual contest. 


OVERTIME HourRS AND “REGULAR RATE” OF PAY 


Problems of “coverage” and exemption, of course, have 
been of concern chiefly to those who have believed they 
were intended to be excluded from the law. Employers 
who have had no doubt on that score have nevertheless 
been in frequent difficulty over constantly changing rules 
governing the computation of overtime pay. This prob- 
lem, along with the related question of determining what 
constitutes “hours worked,” has given rise to more con- 
troversy than any other phase of the law. 

The statute required employers to pay for hours worked 
in excess of forty a week at a penalty rate of time and 
one-half the employee’s “regular rate” of pay. The Act 


52 Supra note 30, at p. 27. 
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did not define “regular rate” and much litigation resulted 
before any comprehensive definition resulted. 

In the beginning, it was assumed by most employers 
that the term had the same meaning as “basic straight- 
time hourly rate” or “contract straight-time rate.” How- 
ever, it was early determined by the Supreme Court that 
“regular rate’ was a somewhat flexible term which had 
no clear meaning. 

In 1942, the Court in Walling v. A. H. Belo Corp.,” 
was confronted with a request by the Wage-Hour Ad- 
ministrator to hold invalid a “regular rate” fixed by indi- 
vidual employment contracts and to substitute therefor 
a formula for computing “regular rate.” This, the Court 
refused to do, but in its opinion, it made clear that the 
meaning of “regular rate” as used in the original statute 
was unknown. The Court said: 

The problem presented by this case is difficult—difficult be- 
cause we are asked to provide a rigid definition of “regular rate” 
when Congress has failed to provide one. Presumably, Congress 
refrained from attempting such a definition because the employ- 
ment relationships to which the Act would apply were so various 
and unpredictable. . . . Where the question is as close as this 
one, it is well to follow the Congressional lead and to afford the 
fullest possible scope to agreements among the individuals who 
are actually affected. 

While this declaration suggested that the courts would 
be well advised to recognize as the “regular rate” the 
bona fide straight-time rate fixed by contract, they did 
not follow this course of action. 

By 1945, the Supreme Court itself had seemingly 
adopted the view that a bona fide contract designed to 
establish the “regular rate” of affected employees was 
meaningless. Thus, it said in Walling v. Harnischfeger 
Corp.™ 

To discover that [regular] rate . . . we look not to contract 
nomenclature but to the actual payments, exclusive of those paid 


for overtime, which the parties have agreed shall be paid during 
each workweek. 


53 316 U. S. 624, 634, 62 Sup. Ct. 1223, 86 L. ed. 1716 (1942). 
54 325 U. S. 427, 430, 65 Sup. Ct. 1246, 89 L. ed. 1711 (1945). 
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In the Harnischfeger case the Supreme Court set aside 
a collective bargaining agreement which excluded from 
the contract regular rate group incentive bonuses which 
could not be determined for weeks and sometimes months 
after a particular pay period. Because of this, the reg- 
ular rate of employees could not be computed in accord- 
ance with the Court’s decision when payrolls had to be 
computed. This condition, however, in the Court’s opin- 
ion did not affect the employer’s obligation to compute 
“regular rate” by adding incentive bonuses. The Court 
said: 

If the correct overtime compensation cannot be determined 
until some time after the regular pay period, the employer is not 
thereby excused from making the proper computation and pay- 
ment. Section 7(a) requires only that the employees receive a 
50% premium as soon as convenient or practicable under the cir- 
cumstances, 

By 1948, the Supreme Court had adopted the view that 
the term “regular rate” must include overtime premiums 
paid for work during particular hours or on particular 
days of the week because these premiums were not neces- 
sarily paid for work “in excess of” a specified number of 
daily or weekly hours worked. In so construing the Act, 
the Court set aside the collective bargaining contracts for 
most of the stevedoring industry. This action was taken 
in the case of Bay Ridge Operating Co. v. Aaron.” 

In that decision, the Court said: 

The Circuit Court of Appeals held that the regular rate must 
be determined as an “actual fact” and could not be arranged 


through a collective bargaining agreement. . . . We agree with 
the conclusion reached by the Circuit Court of Appeals. 


Mr. Justice Frankfurter wrote a somewhat detailed 
dissenting opinion, concurred in by Justices Jackson and 
Burton, declaring that: 


No time is a good time needlessly to sap the principle of col- 
lective bargaining or to disturb harmonious and fruitful rela- 
tions between employers and employees brought about by collec- 
tive bargaining. . . . The Court’s opinion is written quite in the 


55 334 U. S. 446, 458, 477, 68 Sup. Ct. 1186, 92 L. ed. 1502 (1948). 
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abstract. It treats the words of the Fair Labor Standards Act 
as though they were parts of a cross-word puzzle. . . . The Court 
deals with these words of Congress as though they were unre- 
lated to the facts of industrial life... . 


Space does not permit discussion of all the “regular 
rate” decisions. In summary, however, when the amend- 
ments were adopted these decisions had established that: 

(1) The “regular rate” of an employee paid on a sal- 
ary basis is to be determined weekly by dividing his hours 
worked in the week into salary.” 

(2) The “regular rate” of a salaried employee, whose 
hours of work are irregular, may be established by indi- 
vidual employment contract if it (a) provides for the 
payment of time and one-half the contract “regular rate” 
for overtime, and (b) guarantees the employee a mini- 
mum salary each week for a specified number of hours 
which must exceed 40.” 

(3) Piece rate employees, or those working at two or 
more different jobs for which different hourly rates are 
paid, must have their “regular rate” determined by divid- 
ing hours worked into earnings for the week.” 

(4) The “regular rate” for employees paid under a 
split-day contract must be determined each week by di- 
viding hours worked into contract compensation. (Such 
contracts establish a straight-time rate for the first half 
of each tour of duty and a rate at time and one-half that 
contract rate for the second half of the tour of duty.)” 

(5) “Regular rate” must include contract overtime 
premiums paid for work performed during specified 
hours of the day or on specified days of the week.” 

(6) The “regular rate” of an employee must include 
shift differentials and job differentials paid for hazardous, 


56 Overnight Motor Transportation Co. v. Missel, 316 U. S. 572, 62 Sup. Ct. 
1216, 86 L. ed. 1682 (1942). 

57 Supra note 53, and Walling v. Halliburton Oil Well Cementing Co., 331 
U. S. 17, 67 Sup. Ct. 1056, 91 L ed. 1312 (1947). 

58 Supra note 55. 
as v. Helmerich & Payne, 323 U. S. 37, 65 Sup. Ct. 11, 89 L. ed. 29 

60 Supra note 55. 
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arduous or dirty work;“ piece rate earnings;” individ- 
ual incentive earnings;“ group bonus payments; at- 
tendance bonus payments ;” and profit sharing bonus pay- 
ments regularly made presumably including gifts reg- 
ularly made to employees.” 

This ever expanding concept of “regular rate” rapidly 
reached a point where the only safe conclusion was that 
all compensation or payments to an employee must be 
added together and divided by the number of hours 
worked in the particular week to arrive at the “regular 
rate.” Again collective agreements and employment 
practices were jeopardized, and many forms of premium 
or incentive pay or bonuses were rapidly being endan- 
gered. 

As in the case of “portal” claims, heavy contingent lia- 
bilities were created and Congress twice amended the law 
to supply a “regular rate” definition. The first of these 
attempts resulted in the “overtime-on-overtime” amend- 
ments enacted early in 1949. These amendments were 
later replaced by a more detailed definition contained in 
the general amendments under review here.” This sub- 
stitute definition was written clearly in contemplation of 
the decisions referred to above. 

It specifies that the “regular rate” shall include all re- 
muneration paid for employment, but shall not be deemed 
to include: gifts and payments in the nature of gifts; 
payments for occasional absences and for travel expenses; 
bonuses paid in the sole discretion of the employer and 
not “pursuant to any prior contract, agreement or prom- 


61 Supra note 55. 
ans States v. Rosenwasser, 323 U. S. 360, 65 Sup. Ct. 295, 89 L. ed. 301 

63 Walling v. Youngerman-Reynolds Hardwood Co., 325 U. S. 419, 65 Sup. 
Ct. 1242, 89 L. ed. 1705 (1945). 

64 Supra note 54. 

65 Bibb Mfg. Co. v. Walling, 164 F. (2d) 179 (C. C. A. 5th, 1947). 

66 Walling v. Richmond Screw Anchor Co., 154 F. (2d) 780 (C. C. A. 2d, 
1946); Walling v. Garlock Packing Co., 159 F. (2d) 44 (C. C. A. 2d, 1947); 
and Walling v. Wall Wire Products Co., 161 F. (2d) 470 (C. C. A. 6th, 1947). 

67 Pub. L. No. 177, 81st Cong., Act of July 20, 1949. 

68 Section 7(d), 7(e), 7(£), and 7(g), of amended Act. 
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ise”; bonuses paid under “bona fide” profit sharing plans 
or trusts; talent fees; and contributions made irrevocably 
to employee benefit funds. It also excludes contract over- 
time premiums and permits crediting of such premiums 
against overtime payable under the statute. 

The definition also approves weekly guarantee wage 
contracts, and permits the payment of overtime to em- 
ployees at time and one-half the rate in effect during the 
overtime hours worked, rather than on an average rate 
basis. 

Stated differently, the definition approves the rule of 
law in the Belo case,” and approves by implication at 
least the rules that regular rate of other salaried em- 
ployees must be determined each week by dividing time 
worked into salary.” In addition, it requires that “reg- 
ular rate” must include premiums paid as shift differen- 
tials or as job differentials paid for arduous, dirty or haz- 
ardous work; “overtime” premiums paid under split-day 
plans or contracts; and group and individual incentive 
bonuses.” 

On the other hand, the definition overrules certain 
bonus decisions by authorizing employers to share profits 
with their employees without increasing their regular 
rate if the employer retains control over the payments.” 
It permits the payment of overtime on the basis of the 
rate in effect for the overtime hours worked, instead of 
on an average rate basis; and excludes from the regular 
rate overtime premiums paid for work on particular days 
or during particular hours.” 

Belo-type contracts are permissible only when the 
duties of an employee require irregular hours of work. 
To conform with the requirements of the definition this 
type of contract must guarantee a weekly wage to an em- 


89 Supra note 53. 

70 See Missel decision, cited note 56 supra. 
71 Supra notes 55, 59, and 63. 

72 See cases supra note 66. 

73 See Bay Ridge decision, supra note 55. 
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ployee for hours worked not exceeding 60 per week. It 
must also specify a regular rate of not less than 75 cents 
an hour, and provide that the employee shall be paid at 
time and one-half the contract regular rate for all hours 
worked in excess of 40 in any week.” 

The regular rate definition appears to overrule the 
profit sharing bonus decisions of Walling v. Richmond 
Screw Anchor Company, and Walling v. Garlock Pack- 
ing Co., supra.” 

In each of these cases, the Court of Appeals for the 
Second Circuit concluded the employer must include in 
the regular rate profit sharing bonuses paid regularly de- 
spite the fact that such payments were made in the sole 
discretion of the employer and without contract or other 
compulsion. Each decision was based on the fact that 
the bonuses were regularly paid. 

The amendment specifies that bonuses need not be in- 
cluded in the regular rate if the fact that the payment is 
to be made, and the amount of the payment are deter- 
mined 

. . . at the sole discretion of the employer at or near the end 
of the period and not pursuant to any prior contract, agreement, 
or promise causing the employee to expect such payments reg- 
ularly.”® 

The amendment makes it clear that a bonus can be 
excluded from “regular rate” computations only if it is 
paid in the sole discretion of the employer. If an em- 
ployer contracts to make bonus payments, apparently these 
could not be excluded from the “regular rate” because of 
the contract arrangement. Also if the employees are 
notified from some official source that their employer will 
share profits with them, he may be required to include the 
profit sharing payments in regular rate computations on 
the theory that he promised regular bonus payments. 

While time may develop new problems not anticipated 

74 Sec. 7(e) of amended Act. 


75 Cited note 66 supra. 
76 Sec. 7(d) (3) of amended Act. 
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when this latest statutory definition was written, inclusion 
of all forms of remuneration, except those expressly ex- 
cluded, will probably forestall any repetition of the exten- 
sive controversy developed in the past over the meaning 
of “regular rate.” Although differences may arise con- 
cerning the various types of payments intended to be ex- 
cluded, and while some of the tests applied to determine 
inclusion or exclusion of incentive payments may prove 
unduly rigid or impractical, this new “regular rate” defi- 
nition represents a definite improvement over the uncer- 
tainty of the past. 

At the same time, the very detail to which the Congress 
has now gone in defining terms will remove flexibility in 
labor-management practices or in collective bargaining. 
This particular amendment certainly represents a long 
step away from the viewpoint that the Act should deal 
only with basic minimum standards and not seek to con- 
trol wage practices which result in payments to employees 
far in excess of any statutory minimum. 

Determination of the “regular rate” is of course, a first 
step in the computation of overtime pay. Equally im- 
portant, however, is ascertaining the number of hours 
worked, and that involves definition of “work time.” 
While this problem led to enactment of the so-called 
“Portal-to-Portal” amendments of 1947,” that law did not 
solve the whole problem. 

Section 4 of the Portal Act excluded from compen- 
sable worktime the following activities: 

(1) walking, riding, or traveling to and from the actual place of 
performance of the principal activity or activities which such 
employee is employed to perform, and (2) activities which are 
preliminary to or postliminary to said principal activity or activ- 
ities, 

Controversy soon developed whether time spent in 
clothes changing and washing should be classified as a 
principal activity of employees whose work compelled, 


77 Portal-to-Portal Act of 1947 (61 Star. 84, 29 U. S. C. §254 (1) (1948)). 
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or encouraged them to change clothes or wash up before 
or after productive work. 

Apparently in the belief that the intent of the Portal 
Act was not being carried out, Congress included in the 
1949 amendments a further partial definition of hours 
worked. 

This definition excludes from measured working time 
the time spent in changing clothes or washing at the be- 
ginning or end of each workday, provided such time 

. was excluded from measured working time during the 
week involved by the express terms of or by custom or practice 


under a bona fide collective-bargaining agreement applicable to 
the particular employee."® 


ADMINISTRATION AND ENFORCEMENT 


Up to this point, we have discussed those parts of the 
amended Wage-Hour Act dealing with coverage, exemp- 
tions and “regular rate.” ‘The general conclusions have 
been reached that the amendments have removed from 
coverage, by the amended definition of “produced” and 
by new and amended exemptions, several classes or types 
of workers which were held to be under the original Act. 
It was also pointed out, however, that employers engaged 
“in commerce,” and those engaged in producing goods 
for commerce, remain subject to the amended Act and 
must conform with its new requirements in their employ- 
ment practices with respect to most, if not all, of their 
employees. 

Among other things, such employers must pay to each 
employee engaged “in commerce” or in the “production 
of goods” for commerce not less than 75 cents an hour (un- 
less a lower rate is permitted under learner and appren- 
ticeship regulations) for time worked up to 40 hours per 
week ;” and not less than time and one-half their “regular 


78 Sec. 3(0) of amended Act. 

7 Sec. 6 of amended Act. 

The original statute by sec. 6 established a base or starting minimum of 25c 
an hour and authorized increases by wage orders of the Administrator up to 
40c an hour. These wage orders were required to be based on tri-partite indus- 
try committee recommendations. 
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rate” for time worked in excess of 40 hours per week.” 
The workweeks of covered employees must include all 
time spent by them on their employer’s behalf and pur- 
suant to his direction and control, unless some such time 
can be excluded from measured working time under the 
Portal-to-Portal Act of 1947, or the worktime section of 
the 1949 amendments." Naturally, such employers must 
also maintain complete wage and hour records for cov- 
ered employees, and submit to periodic inspections con- 
ducted by Wage-Hour Divison personnel.” 

Provisions for administration and enforcement of the 
amended Act have been continued in much the same form 
as in the original statute. Administrative authority is 
vested in a single Administrator, having general powers 
of enforcement, but only limited rule-making authority. 

Under the original Act, the Administrator could pro- 
mulgate regulations on record keeping requirements, 
standards for the employment of learners, apprentices and 
handicapped workers,“ and could define by regulations 
“executive, administrative,” etc., positions’ and “area of 
production” for determination of the agricultural process- 
ing exemption.” 

The amendments continue to vest in the Administrator 
the rule-making authority granted by the original Act, 


As indicated, the amended Wage-Hour Act has abolished the industry com- 
mittee procedure for continental United States. (It still applies to Puerto 
Rico). However, there remains on the statute books the Walsh-Healey Act, 
supra note 27, which authorizes the Secretary of Labor to fix by order, pre- 
vailing minimum wages by industries or groups of industries. In doing this he 
is not governed by any statutory minimum, as such. 

A very active minimum wage program is well under way in the Department 
of Labor at present. Before determining any Walsh-Healey Minimum the Sec- 
retary of Labor, through the Wage-Hour Administrator uses an informal indus- 
try committee procedure, known in the Department as “panel” consultation. 

80 Sec. 7(a) of amended Act. 

81 Supra notes 77 and 78. 

82 Sec. 11 of the amended Act authorizes inspections and requires record 
keeping. Sec. 15 imposes civil and criminal penalties for violations of record 
—s requirements as well as for violations of substantive provisions of the 

ct. 

83 Sec. 11(d) of Act. 

84 Sec. 14 of Act. 

85 Sec. 13(a) (1) of Act. 

86 Secs. 7(c) and 13(a) (10) of Act. 
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and authorize him to formulate regulations to control and 
prohibit industrial homework” and to define several 
terms used in the new regular rate definition.™ 
Respecting homework, the Administrator is author- 
ized 
to make such regulations and orders regulating, restricting, or 
prohibiting industrial homework as are necessary or appropriate 


to prevent the circumvention or evasion of and to safeguard the 
minimum wage rate prescribed in this Act... . 


The amendment further provides that 


. all existing regulations or orders of the Administrator re- 
lating to industrial homework are hereby continued in full force 
and effect.*® 


Under the “regular rate” amendment, the Administra- 
tor may issue regulations establishing requirements for “a 
bona fide profit-sharing plan or trust or bona fide thrift 
or savings plan”; and define “talent fees” and “basic rate.” 

In addition to specific rule-making power, however, the 
Administrator does issue general interpretations and rul- 
ings which at least establish enforcement policies. These 
were recognized in the Portal Act to serve as the basis for 
a defense in any enforcement proceeding in which any act 
or omission could be justified as representing good faith 
reliance on a “written administrative regulation, order, 
ruling, approval, or interpretation.” ** ‘The amendments 
of 1949 expressly provide that the Portal Act shall not be 
considered as amended thereby, except as to clarification 
of hours worked.” Presumably, therefore, the Adminis- 
trator will continue to issue general interpretations and 


87 Sec. 11(d) of amended Act. 

88 Sec. 7(d) of amended Act. 

89 Sec. 11(d) of amended Act. The original Act granted no specific author- 
ity to regulate homework. However, homework was prohibited in several in- 
dustries through wage-orders issued by the Administrator. Included among 
these industries were those producing buttons and buckles, embroideries, gloves 
and mittens, and handkerchiefs. The Supreme Court approved of the procedure 
to regulate homework in Gemsco, Inc. v. Walling, 324 U. S. 244, 65 Sup. Ct. 
605, 89 L. ed. 921 (1945). 

80 Portal-to-Portal Act of 1947, secs. 10 and 11, 61 Strat. 84, 29 U. S. C. 
§251 (1948). 

91 “Miscellaneous” amendment, sec. 16(b) of Public Law 393. 
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specific rulings, which will serve not only to clarify the 
law but also as a defense to those who rely on them. 

Violations of the amended Act are subject to the same 
variety of enforcement proceedings as before, namely, 
criminal prosecution for willful violations of Section 15 
of the Act,” civil actions by employees to recover unpaid 
minimum wages or overtime compensation, or injunc- 
tion proceedings at the instance of the Administrator. 
Suits for “back pay,” however, are subject to the two year 
statute of limitations established in the Portal Act.** 

Three changes, which have been written into the en- 
forcement sections of the law, require comment. 

First, the amendments add a new provision,” empower- 
ing the Administrator “to supervise” back wage pay- 
ments. While the Administrator has had no statutory 
authority to do so in the past, his agents have frequently 
“witnessed” restitution payments in cases where the em- 
ployer voluntarily agreed to make such payments. 

If the Administrator supervises back wage payments 
under this authority, the amendment specifies that the 
agreement of any employee to accept such supervised 
payments 

shall upon payment in full constitute a waiver by such employee 
of any right he may have under subsection (b) of this section 
[section 16(b) of the Act] to such unpaid minimum wages or 
unpaid overtime compensation and an additional equal amount 
as liquidated damages.®*® 

In order for an acceptance of back wages by an em- 
ployee to constitute a waiver of his rights to liquidated 
damages, the back wages must be paid in full. Accord- 
ingly, it is important that back wages be computed accu- 
rately because, if errors in calculations occur, the indi- 
vidual employee would not be paid back wages in full, 
and acceptance of less than the full amount would seem 


not to constitute a waiver of the employee’s right to liqui- 
92 Sec. 15 of amended Act. 
93 Supra note 90, sec. 6. 
94 Sec. 16(c) of amended Act. 
95 Ibid. 


3 





158 THE GEORGE WASHINGTON LAW REVIEW 


dated damages. Moreover, a waiver actually signed by 
the employee might not defeat an action brought by him 
to collect additional back wages, plus liquidated damages 
and attorney fees.” 

This same subsection” empowering the Administrator 
to supervise back wage payments also authorizes him, 
for the first time, to bring suits on behalf of employees for 
back wages. This may be done, however, only in those 
cases where the issue of law has been settled finally by the 
courts. Specifically, the Administrator is granted author- 
ity to collect back wages for employees through court ac- 
tion, subject to the limitation that 


this authority to sue shall not be used by the Administrator in 
any case involving an issue of law which has not been settled 
finally by the courts, and in any such case no court shall have 
jurisdiction over such action or proceeding initiated or brought 
by the Administrator if it does involve any issue of law not so 
finally settled. 


While the phrase “finally settled” invites speculation,” 
the Conference Report explains the purpose of this 
amendment as follows: 


The conference agreement adds a proviso to prevent the Ad- 
ministrator from using the authority granted in this section to 
bring test cases involving new or novel question’ of law. The 
Administrator may use his authority under this section to bring 
a suit for an employee only in cases where the law has been 
settled finally by the courts. The proviso is not intended, how- 
ever, to preclude the Administrator from instituting suits or 
the court from taking jurisdiction on the basis of existing legal 
precedents under the Fair Labor Standards Act of 1938 as 
amended, except to the extent that they are changed by the 
amendments made by the conference agreement.*® 


6 See Brooklyn Savings Bank v. O’Neil, 324 U. S. 697, 65 Sup. Ct. 895, 89 
L. ed. 1296 (1945). 

97 Supra note 94. 

88 It might be argued, for example, that a point of law is never settled unless 
it has been passed upon by the Supreme Court. On the other hand, a point 
might be considered “finally settled” if it has been treated in the same fashion 
by two or more United States Courts of Appeal, and if the Supreme Court has 
refused to review those rulings. At the very least, it seems clear this condition 
will prevent the Administrator from testing new theories of law when he is 
seeking to recover back wages. 

99 Supra note 30, at p. 32. 
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A third amendment affecting enforcement relates to 
Section 17 of the Act, which empowers the federal courts 
to restrain violations in actions brought by the Adminis- 
trator. In the past, most new court interpretations of the 
Act, which have extended coverage and narrowed statu- 
tory exemptions, have occurred in injunction cases initia- 
ted by the Administrator. Also the Administrator recent- 
ly obtained a ruling from the United States Court of Ap- 
peals for the Second Circuit in McComb v. Frank 
Scerbo & Sons, to the effect that back-wage payments 
could be ordered by the courts in injunction cases. 

The Section 17 amendments overrule this phase of the 
decision by adding a proviso depriving the courts of jur- 
isdiction in any injunction proceeding initiated by the 
Administrator 

to order payment to employees of unpaid minimum wages or 


unpaid overtime compensation or an additional equal amount as 
liquidated damages.?* 


At the same time, however, the Conference Report 


makes clear that the Administrator may join in a single 
complaint causes of action arising under Section 16 (c) 
(restitution) and under Section 17 (injunctions). This 
provision, according to the Conference Report, does not 
affect the authority of any court in a contempt proceeding 
to order payment of wage deficiencies which resulted 
from violation of the court’s original injunction.*” 


100 177 F. (2d) 137 (C. A. 2d, 1949). 

101 The Conference Report states the purpose of this proviso is to overrule 
the Scerbo case. Supra note 100. 

102 Supra note 30, at p. 32. 





AIRLINE TARIFF PROVISIONS AS A BAR 
TO ACTIONS FOR PERSONAL INJURIES 


JAMES C. McKAY * 


During recent months, the attention of the Civil Aero- 
nautics Board and attorneys engaged in the practice of 
aviation law has been focused on certain tariff rules filed 
by commercial airlines with the Civil Aeronautics Board 
which relate to the liability of air carriers to the trav- 
elling and shipping public.* Special attention has been 
directed to limitations which have been established by a 
number of air carriers on the time within which, and the 
methods by which, notices of claims for personal injuries 
may be filed, and the time within which actions at law 
may be commenced. 

Many of the domestic air carriers conducting scheduled 
air transportation over interstate routes in the United 
States are participating carriers in local and joint passen- 
ger rules tariff,” which contains a rule purporting to bar a 


passenger or his representative from bringing an action 
for personal injuries or death if notice of the claim is not 
presented in writing to the general offices of the respon- 
sible participating carrier within 90 days after the alleged 
occurrence of the events giving rise to the claim, and if 
the action is not commenced within one year after the 
alleged occurrence.* This rule, if valid, is a part of the 


* B.S. Cornell ’38, LL.B. Georgetown ’47, member of the bar of the District 
of Columbia. 

1On August 26, 1949, the Civil Aeronautics Board instituted an investiga- 
tion of tariff rules concerning the liability of air carriers in interstate and over- 
seas air transportation. CAB Order No. 3183, Docket No. 4059 

2No. PR-2, A. T. B. No. 10, C. A. B. No. 12. Participating carriers, as of 
September 1, 1949, were All American Airways, Inc., American Airlines, Inc., 
Braniff Airways, Inc., Capital Airlines, Inc., Challenger Airlines Company, 
Chicago and Southern Airlines, Inc., Colonial Airlines, Inc., Continental Air- 
lines, Inc., Delta Airlines, Inc., Eastern Air Lines, Inc., Empire Airlines, Inc., 
Inland Air Lines, Inc., Mid- Continent Airlines, Inc., Monarch Air Lines, Inc., 
National Airlines, Inc., Northeast Airlines, Inc., Northwest Airlines, Inc., Pied- 
mont Aviation, Inc., Pioneer Air Lines, Inc., Robinson Airlines Corp., Southern 
Airways, Inc., Southwest Airways Co., Trans- Canada Air Lines, "Transcon- 
tinental & Western Air, Inc., United Air Lines, Inc., Western Air Lines, Inc. 
and Wisconsin Central Airlines, Inc. 

3 Rule 17(a), Local and Joint Passenger Rules Tariff No. PR-2, A. T. B. 
No. 10, C. A. B. No. 12. 


[ 160] 
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contract of carriage entered into by participating air car- 
riers and their passengers. 

Obviously, this tariff rule is of great importance to air- 
line passengers. It is not far-fetched to estimate that not 
more than one passenger out of a hundred, or even a thou- 
sand, is aware of its existence. The nearest a passenger 
comes to receiving actual notice thereof is the obscure and 
seldom-read sentence to the effect that tickets are sold 
“subject to tariff provisions.” Even this warning may be 
absent. 

The uninformed passenger would not realize that he 
was compelled to file a written notice of a claim for per- 
sonal injuries within 90 days. Indeed, in many instances, 
he would be fortunate if he were even partially recovered 
from his injuries after a mere three months’ time. And 
there is a substantial possibility that either he or his law- 
yer, if he has one, might assume that suit could be filed 
any time within the period set forth in the applicable 
statute of limitations. In most instances, the legal repre- 
sentative of a passenger killed in a crash would likewise 
be unaware of the tariff rule. 

In view of the apparent breadth of this rule, it would 
appear to be worthwhile to determine whether its pro- 
visions are not the final word on the rights of a plaintiff 
who, through ignorance of its existence, or otherwise, 
failed to give timely written notice of his claim, or filed 
his action after a year had elapsed. 


I. 


THERE Is A SUBSTANTIAL DOUBT AS TO THE VALIDITY OF 
THE TARIFF RULE CURRENTLY ON FILE 


1. Air Carriers Were Not Required or Permitted to File 
the Tariff Rule 


Examination of the provisions of the Civil Aeronautics 
Act of 1938 and the regulations of the Civil Aeronautics 
Board indicates that there is a substantial question as to 
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whether the participating airlines had the authority to file 
the tariff rule under consideration, and, hence, a substan- 
tial question regarding the validity of the rule. 

Interstate air transportation is regulated in accordance 
with the provisions of the Civil Aeronautics Act of 1938.* 
Air carriers certificated to operate pursuant to the pro- 
visions of this statute must, of course, comply with its 
requirements. The Civil Aeronautics Act, like other 
statutes regulating transportation in interstate commerce, 
contains provisions that carriers subject thereto must file 
with the appropriate administrative agency, and keep 
open to the public, tariffs showing rates, fares, and charges 
and information pertaining thereto. The Act prescribes 
penalties for failure to comply with its provisions.° 

Section 403(a) of the Civil Aeronautics Act provides 
in part that air carriers shall file with the Civil Aero- 
nautics Board 


. . tariffs showing all rates, fares, and charges for air trans- 
portation between points served by it . . . and showing to the 
extent required by regulations of the Board, all classifications, 
rules, regulations, practices, and services in connection with such 
air transportation.® 


This section also contains a provision that tariffs “shall 
contain such information, as the Board shall by regula- 


97 


tion prescribe. . . 

These portions of the Civil Aeronautics Act clearly state 
that rules, regulations, practices and services shall be 
filed by air carriers with the Civil Aeronautics Board 
only to the extent required by regulations of the Board. 

Do the regulations of the Civil Aeronautics Board re- 
quire the filing of the rule which requires that written 
notice of claims for personal injuries be filed within 90 
days, and actions be brought within one year? If not, 
is a passenger chargeable with notice of this rule and 
bound by its terms? 


#52 Stat. 973, 49 U. S. C. § 401 et seg. (1946). 
5 Id. § 622. 

® 52 Stat. 973, 49 U. S. C. §483(a) (1946). 

7 Ibid. § 483(a). 
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The regulations issued by the Board which pertain to 
tariffs of air carriers are contained in Parts 221 to 224, 
inclusive, of the Economic Regulations of the Civil Aero- 
nautics Board. Part 221.4, entitled “Contents,” sets forth 
matters which shall be included in tariffs filed by air car- 
riers. This section provides in part: 


Tariffs shall contain in the order named: . . . (g) General 
rules which govern the tariff, i.e., state conditions which in any 
way affect the rates named in the tariff, or the service under 
such rates.® 


Thus, it would seem that the rule under consideration 
is permitted or required to be filed only if this rule in any 
way affects the rates established by air carriers or the 
service under such rates. 

A rule which requires that written notice of a claim be 
filed in writing within 90 days, and actions be brought 
within a year, does not appear to affect the rates of an air 
carrier. Presumably, the only possible justification for 
this rule is that it affects the service under such rates. 
Thus, the meaning of the word “service” becomes im- 
portant. 

Webster’s International Dictionary, 2nd Edition 
(1939) defines the term “service” as “anything supplied 
for accommodation . . . A scheduled accommodation for 
transportation.” 

The regulations of the Civil Aeronautics Board per- 
taining to tariffs indicate the Board’s view of what the 
term “service” means. Subsection (h) of Part 221.4 pro- 
vides that tariffs shall include “a statement of charges for 
excess baggage, sleeper service, and any other like serv- 
ices.’* Subsection (c) of Part 221.5 refers to “ground 
transportation or pick-up-and-delivery service.” *® Like- 


8 Part 221.7 of the Economic Regulations of the Civil Aeronautics Board 
provides that the “pertinent requirements of §§ . . . 221.4 must be observed in 
the publication of rules tariffs.” 


® Economic Regulations of the Civil Aeronautics Board, Section 221.4(h). 
10 Jd. Section 221.5(c). 
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wise Section 403 (b) of the Act speaks of service “in con- 
nection with” transportation.” 

A number of cases decided under the Interstate Com- 
merce Act indicate that the term “service” as used in the 
field of transportation is related to the transportation ac- 
tivity and operations of a carrier. 

Section 1(3) (a) of the Transportation Act of 1940 de- 
fines transportation to mean 

. . all services in connection with the receipt, delivery, eleva- 
tion and transfer in transit, ventilation, refrigeration or icing, 
storage, and handling of property transported.’? 

Commenting on this provision, the Supreme Court, in 
Cleveland & St. Louis Ry. v. Dettlebach,* said: 

From this and other provisions of the Hepburn Act it is evi- 
dent that Congress recognized that the duty of carriers to the 
public included the performance of a variety of services that, 


according to the theory of the common law, were separable from 
the carrier’s service as carrier. . . .1* (Emphasis added.) 


Attention is also called to Folmer & Co. v. Great 
Northern Ry. Co.," 15 1. C. C. There the Commission 


stated that “the holding, storing, unloading, and reload- 
ing of Pacific coast shipments of shingles . . . was a 
privilege and service... .”** See also Berg Industrial 
Alcohol Co. v. Reading Co." 

In Schulz-Hansen Co. v. Southern Pacific Co.,* the 
Interstate Commerce Commission’s discussion of the pur- 
port of Section 6 of the Interstate Commerce Act is per- 
tinent. It said: 


Services rendered by carriers in loading and unloading car- 
load freight and charges for such services are analogous to other 
terminal services and charges such as demurrage, milling in 
transit, storage, switching, etc., and the charges for and the 
precise character of the service must be published in the tariffs.’® 


11 52 Stat. 973, 49 U. S. C. § 483(b) a. 

1254 Start. 898, 49 U. S.C. §1(3) (1946). 

pe U. Sas 36 Sup. Ct. 177, 60 L. ed. 453 (1916). 
at 

1515 1. Cc C. 33 (1909). 

16 Jd. at p. 36. 

17142 I. C. C. 161, 163 (1928). 

1818 I. C. C. 234 (1910). 

19 Td. at p. 237. 
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In Wasie Common Carrier Application,” the move- 
ment of empty vehicles by the carrier when additional 
transportation was needed was declared by Division 5 of 
the Interstate Commerce Commission to be a service. 
See also Union Transfer Co. Common Carrier Applica- 
tion.” 

In Hughes, Contract Carrier Application,” Division 
5, in determining that the stringing of pipe along private 
rights-of-way of oil companies by a carrier engaged in 
transportating pipe was a service subject to the Commis- 
sion’s jurisdiction, said: 

The services are somewhat analogous to those of the trans- 
porter of used household goods whose unique advantage in such 
transportation over other methods of transportation is that the 
carrier enters the patron’s house, packs and loads the furniture, 
and places it in its desired position in the premises at the point of 
delivery. These services are universally recognized as being 
connected with transportation and are covered by the household- 
goods carriers’ tariffs. The services are also akin in principle to 
those of a carrier in the performance of storage in transit, over 
which we have decided that we have jurisdiction, in the case 


of Propriety of Operating Practices-New York Warehousing, 
220 I. C. C. 102." 


In Jack Cole, Inc., Common Carrier Application,™ Di- 
vision 5 stated that “service” contemplated interchange 
with connecting carriers, delivery or acceptance of goods, 
“and such other details as are incident to the delivery or 
receiving of the goods.”* See also Lubbock-El Paso 
Motor Frt., Inc., Common Carrier Application.” 

And Commissioner Eastman stated in a dissent in Scott 
Bros., Inc., Collection and Delivery Service,” that “the 
‘services’ which carriers furnish are, of course, the result 
of ‘operations’ and have no existence apart therefrom.” 

An examination of the rules in Local and Joint Rules 

204 M. C. C. 726, 729 (1938). 

2111 M. C. C. 194, 198 (1939). 

#23 M. CC C. 563 (1940). 

23 Td. at p 

2432 M.C. C 199 (1942). 

25 Td. at p. 209. 


26 27 M. C. C. 585, 591 (1941). 
272 M. C. C. 155, 171 (1937). 
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Tariff* discloses that certainly the large majority of such 
rules obviously do affect the rates of an air carrier, or its 
“service” as the term is defined above. ‘These rules 
relate to such matters as construction of fares, special 
fares and charges, tickets, routing, transportation be- 
tween city and airport, cancellation of reservations, re- 
fusal to transport, baggage, etc. 

As indicated above, the term “service” carries with it 
the idea of performance and affirmative action on the part 
of the carrier. The rule under consideration requires the 
carrier todo nothing. The entire weight of this provision 
falls upon the passenger, and does not appear to be re- 
lated to the carrier’s transportation activities or to ) the 
service which such carrier performs. 

Accordingly, it would seem that this rule affects neither 
the rates nor the service of a participating carrier, and 
there is, at least, a strong argument for contending that 
the rule under consideration was not required or per- 
mitted to be filed by the regulations of the Civil Aero- 
nautics Board. 


2. A Passenger Is Not Bound by a Tariff Rule Which Is 
Filed Without Authority 


There are a number of decisions pertaining to other 
modes of transportation which appear to support the 
proposition that, if air carriers participating in Joint Pas- 
senger Rules Tariff” were not required or permitted to 
file the tariff rule under consideration, a passenger would 
not be charged with notice of this rule or bound by its 
terms. 

Boston and Maine R. R. v. Hooker,” involved the ques- 
tion of the applicability to a passenger of a regulation of a 
railroad carrier limiting liability for baggage which was 
filed with the Interstate Commerce Commission and pub- 


28 Cited note 2 supra. 
29 Tbid. 
30233 U. S. 97, 34 Sup. Ct. 526, 58 L. ed. 1383 (1914). 
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lished pursuant to Section 6 of the Interstate Commerce 
Act. In its discussion of the question, the Court stated: 

It follows . . . from the previous decisions in the court, that 

if it be found that the limitation of liability for baggage is re- 


quired to be filed in the carrier’s tariffs, the plaintiff was bound 
by such limitation.** 


The Supreme Court then went to some length to show 
that the limitation of liability rule was required to be 
filed by the Act. It pointed out that Section 22 of the In- 
terstate Commerce Act required common carriers to file 
with their copies of join tariffs 

specifications of the amount of free baggage permitted to be 
carried under such tickets, in the same manner as common car- 


riers are required to do with regard to other joint rates by sec- 
tion six of this Act.*? 


This section, the Court said, 


. . . would indicate that Congress thought that § 6 of the act 
had to do with specifications of the amount of baggage which 
would be carried free and that such regulations should be filed 
under the requirement of § 6 to which it referred.** 


The Court’s conclusion was further strengthened by 
the fact that the tariff regulations of the Interstate Com- 
merce Commission required tariffs of carriers to contain 


. . general baggage regulations, and also schedule of excess- 
baggage rates, unless such excess-baggage rates are shown in 
tariff in connection with the fares.** 


The Circuit Court of Appeals for the Ninth Circuit 
stated, in Pacific S. S. Co. v. Cackette,” that the clear pur- 
port of the Hooker decision, 


. is that a passenger or shipper is not chargeable with notice 
of any regulation filed and published which is not contemplated 
or required by the Interstate Commerce Act or the amendments 
thereto.** 


31 Jd. at p. 113. 

82 Td. at p. 117. 

33 [bid. 

34 Supra note 30 at p. 118. 


858 F. (2d) 259 (C. C. A. 9th, 1925), cert. den. 269 U. S. 586, 46 Sup. Ct. 
202, 70 L. ed. 426 (1926). 


36 Jd. at p. 261. 
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In the Cackette case the plaintiff sued the defendant 
steamship company for damages arising out of an alleged 
assault upon her by one of defendant’s employees while 
she was a passenger. 

Plaintiff had been required to sign her name to the 
ticket and thereby agreed to accept its terms. One of the 
terms provided that the ticket was sold 

subject to the conditions of the lawfully-published tariff of the 
issuing carrier, which is open for inspection at every general 
ticket office. 

The tariff was on file with the California Railroad 
Board, the United States Shipping Board, and the Inter- 
state Commerce Commission. One of its provisions was 
that 


. all claims of the purchaser of the ticket . . . for loss or 
damage sustained while on the voyage, should be in writing, 
presented either at the passenger traffic manager’s office in the 
city of Seattle, Wash., or at the office of the agent of the company 
at the place where the passenger landed within 10 days after 
landing.** 

Plaintiff made no claim against defendant until ten 
months after the landing. There was no dispute that the 
plaintiff was without actual knowledge of the tariff pro- 
vision, that she signed the ticket, that it was taken from 
her shortly after she went aboard, and that she reported 
the assault to the ship’s captain immediately after it oc- 
curred. 

The court ruled that there was no requirement that 
tariff rules be filed by carriers limiting the time within 
which a claim such as this could be brought, and, accord- 
ingly, the plaintiff was not chargeable with notice of such 
rule. Additional language of the court follows: 

A tariff is ordinarily understood to be a system of rates and 
charges. The public, in dealing with a common carrier, are 
bound to take notice that it has filed a tariff of rates and charges, 
and are chargeable with notice of everything that is properly 
included in or related to such system of rates and charges. Rates 


for passenger transportation may be, as the court found in the 
Hooker case, directly affected by the degree of the carrier’s 


37 Id. at p. 260. 
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responsibility for safe carriage and delivery of baggage. No 
provision is found in the Interstate Commerce Act which relates 
to rights of action against carriers for damage or injuries from 
negligence or assault. Notice of claims for such damages has 
no perceptible relation to rates and charges for transportation. 
“When a company desires to impose special and most stringent 
terms upon its customers, in exoneration of its own liability, 
there is nothing unreasonable in requiring that those terms shall 
be distinctly declared and deliberately accepted.” The Majestic, 
166 U. S. 375, 386, 17 S. Ct. 597, 602, 41 L. Ed. 1039.%* 


The decision of the Supreme Court in Southern Pa- 
cific Co. v. United States,” is also in point. In this case, 
the railroad company sued the Government in the Court 
of Claims to recover transportation charges on certain 
items of military impedimenta transported for the Gov- 
ernment over land-grant lines. 

At the time of this transportation, the carrier’s tariffs 
affecting the general public did not include the aforesaid 
items. A special tariff was on file with the Interstate 
Commerce Commission, however, which was applicable 
to such items but included no deductions for shipments 
made over land-grant roads. 

The railroad’s claim was on the basis of the rates fixed 
by the special tariff. The railroad contended that the 
representatives of the War Department, at the time of 
making the shipments, impliedly agreed to pay the special 
tariff rates. 

The Court answered this contention by saying, among 
other things: 

Nor were the representatives of the War Department charge- 
able as a matter of law with knowledge, which they did not in 
fact possess, of a tariff which was not required to be filed. The 
ordinary consequences that attend the filing of the schedule of 
rates with the Interstate Commerce Commission as demanded 
or permitted by statute, cf. Teras & Pacific Ry. v. Mugg, 202 
U. S. 242; Chicago & Alton R. R. v. Kirby, 225 U. S. 155, 
cannot be invoked by the carrier merely because it lodged a 
special tariff with the commission without statutory authoriza- 


tion. TIIllinois Central R. R. v. The United States, 58 Ct. Cls. 
182.*° 


38 Jd. at p. 261. 
89 272 U. S. 445, 47 Sup. Ct. 123, 71 L. ed. 343 (1926). 
40 Jd. at p. 448. 
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The Interstate Commerce Commission has held that a 
Carrier is not bound by a tariff provision which it was 
not required to file with the Commission in Thompson v. 
Chicago, B. &Q.R.R.“ In that case the shipper filed a 
complaint with the Commission alleging that charges col- 
lected by the carrier for feed furnished at Montgomery, 
Illinois, from January, 1920, to May, 1920, were in excess 
of the charges contained in tariffs in effect at that time. 
There was no dispute that the charges were in excess of 
the tariffs filed by the carrier. 

The question was raised whether the Commission had 
jurisdiction over the complaint. It said: 

Our jurisdiction, if any exists, over the assailed charges, arises 
from an obligation imposed on the carrier as a part of its stat- 
utory duty.*? 

The carrier contended that it was not obligated by law 
to furnish the feed or perform the services in connection 
with such feeding. The Commission agreed, saying that 
this was not a “service of transportation within the mean- 


ing of the act,” and stated further: 


The fact that the charges assailed are published in a tariff on 
file with this commission can not confer jurisdiction upon us 
where it has not been granted by act of Congress.** 


See also Albany Packing Co. v. Atchison, T. & S. F. 
Ry. Co.“ 

These latter two cases are not directly in point since 
they are concerned with services over which the Com- 
mission had no jurisdiction. They are pertinent, how- 
ever, in that they hold that the carrier itself need not com- 
ply with a tariff not required to be filed. Conversely, it 
would seem, a shipper or a passenger should not be held 
to the terms of a tariff not required to be filed. 

There is, then, substantial support for contending that 


41157 I. C. C. 775 (1929). 
42 Td. at p. 777. 
43 Td. at p. 778. 
44245 I. C. C. 741 (1941). 




















AIRLINE TARIFF PROVISIONS AS A BAR TO ACTIONS 171 





the tariff rule under consideration is not binding on a 
passenger because it has been filed without authority. It 
is obvious, however, that the Board could, with no diffi- 
culty at all, enact a regulation permitting the filing of 
such a rule, thus superficially remedying this condition 
as to claims arising from subsequent accidents. But, even 
if such a regulation were enacted, this action, as will be 
shown, would not, in all cases, be finally determinative 
of a plaintiff's rights. 


II. 


THE PROVISIONS OF A TARIFF RULE LIMITING THE TIME 
WITHIN WHICH NOTICES OF CLAIMS MUST BE FILED 
AND ACTIONS AT LAW MuSsT BE BROUGHT FOR PER- 
SONAL INJURIES AGAINST AN AIR CARRIER MUST 
YIELD TO APPLICABLE STATE LAW 


Assuming that the Board has enacted a regulation re- 
quiring the filing of a rule similar to the one under con- 
sideration, the more fundamental question remains as to 
whether such a rule would take precedence over a state 
law which declared it either void or inapplicable under 
the circumstances of a particular case. 

This question may be answered by a determination of 
whether or not Congress, in enacting the Civil Aero- 
nautics Act of 1938, intended to make federal law su- 
preme in matters relating to the liability of interstate air 
Carriers to passengers for personal injuries. 

There is an abundance of language to be found in cases 
decided under the Interstate Commerce Act which 
would at first glance appear to support the proposition 
that this tariff rule, if properly filed with the Civil Aero- 
nautics Board, would be binding on an airline passenger 
irrespective of provisions of state laws to the contrary. 
These cases, when read in the light of the controlling 
statutory provisions, are believed not to be applicable to 
the question here under consideration. 
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The original Act to Regulate Commerce* made it man- 
datory that common carriers subject to its provisions 


. . print and keep for public inspection schedules showing the 
rates and fares and charges for the transportation of passengers 
and property... . 


Such schedules were required to contain “any rules or 
regulations which in any wise change, affect, or deter- 
mine any part or the aggregate of such aforesaid rates 
and fares and charges.” The Act contained provisions for 
the manner of posting such schedules, and required such 
schedules to be filed with the Interstate Commerce Com- 
mission. Carriers were forbidden to deviate from pub- 
lished tariffs, and penalties were prescribed for the viola- 
tion of these and other provisions of the Act. 

Up until the Carmack amendment, enacted as a part 
of the Hepburn Act of June 29, 1906,** there was no pro- 
vision in the Interstate Commerce Act which covered the 
matter of liability of carriers for damage to property re- 
ceived for interstate transportation. The Carmack amend- 
ment made it mandatory for a carrier subject to the pro- 
visions of the Act to issue a bill of lading for any prop- 
erty it received for transportation, and provided that such 
carrier would be liable to the holder of the bill of lading 
for any damage to the property caused by it or any con- 
necting carrier. 

Following the Carmack amendment, Congress enacted 
the first Cummins amendment.” This statute retained 
the essential features of the Carmack amendment, but 
provided further that carriers would be liable for the 
full actual loss, damage, or injury to such property 
caused by it or by the connecting carrier, notwithstanding 
any agreement between a carrier and shipper providing 
for the limiting of liability. An exception was made for 


45 24 Stat. 379 (1887), 49 U. S.C. §1 et seg. (1946). 
46 Act of June 29, 1906, c. 3591, sec. 7, 34 Stat. 593. 
47 Act of March 4, 1915, c. 176 $1, 38 Start. 1196. 
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goods hidden from view by boxes, wrapping or other- 
wise. This amendment also made it unlawful for a car- 
rier to provide by rule, contract or otherwise a shorter 
period for giving notice of injury to property than 90 
days, for filing claims than four months, or for institut- 
ing suits than two years. 

The second Cummins amendment“ modified the first 
Cummins amendment by permitting carriers and ship- 
pers to enter into agreements limiting liability, in accord- 
ance with the rate charged, for baggage, and for other 
property with respect to which the Interstate Commerce 
Commission ordered the establishment of rates dependent 
on value. 

The Transportation Act of 1920, made it unlawful 
for a carrier to provide by rule, contract or otherwise a 
shorter period for filing notice of claims for injury to 
property than ninety days, for the filing of claims than 
four months, and for the institution of suits than two 
years, 

. such period for institution of suits to be computed from the 
day when notice in writing is given by the carrier to the claimant 


that the carrier has disallowed the claim or any part or parts 
thereof specified in the notice. 


A subsequent amendment in 1930” deleted the 90-day 
notice provision included in the first Cummins amend- 
ment, and, among other things, changed to nine months 
the four months’ limitation for filing claims. 

The cases decided under these provisions make it clear 
that Congress, in enacting the Carmack amendment and 
subsequent amendments to the Interstate Commerce Act, 
intended that federal law should govern matters pertain- 
ing to the liability of carriers by railroad to shippers and 


passengers for injury to property shipped in interstate 
commerce and the effect of terms and conditions affecting 


48 Act of August 9, 1916, c. 301, 39 Stat. 441. 
49 Act of February 28, 1920, c. 91, § 436, et seq., 41 Stat. 494, 
50 Act of April 23, 1930, c. 208, 46 Star. 251. 

4 
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interstate carriage of such property.” Prior to the Car- 
mack amendment, such matters were governed by appro- 
priate state law.” 

The first important case bearing on this subject which 
followed the passage of the Carmack amendment was 
Adams Express Co. v. Croninger.** There the plaintiff 
sued the carrier in a Kentucky court for the full market 
value of a ring which was delivered at defendant’s Cin- 
cinnati office for consignment to Augusta, Georgia. At 
the time of shipment, the carrier “in obedience to” the 
Interstate Commerce Act had on file with the Interstate 
Commerce Commission schedules showing that rates on 
shipment of property were graduated according to value. 
The bill of lading on the shipment showed no value, but 
provided that, unless a value was declared, the rate was 
based upon a valuation not exceeding $50, and that the 
shipper agreed that unless a greater value was stated in 
the bill of lading the carrier was liable for not more 
than $50. 

The actual value of the ring exceeded $50. However, 
no value was declared in the bill of lading and it was 
shipped at the reduced rate. The carrier did not know 
the contents of the package. The package was never de- 
livered. 


51L. & W. R. R. v. Gardiner, 273 U. S. 280, 47 Sup. Ct. 386, 71 L. ed. 644 
(1927); St. Louis, I. Mt. & So. Ry. Co. v. Starbird, 243 U. S. 592, 37 Sup. Ct. 
462, 61 L. ed. 917 (1917); A. T. & S. F. Ry. v. Harold, 241 U. S. 371, 36 Sup. 
Ct. 665, 60 L. ed. 7 (1916); Nor. Pac. Ry. v. Wall, 241 U. S. 87, 36 Sup. Ct. 
493, 60 L. ed. 905 (1916); So. Ry. v. Prescott, 240 U. S. 632, 36 Sup. Ct. 469, 
60 L. ed. 836 (1916); A. T. & S. F. Ry. v. Robinson, 233 U. S. 173, 34 Sup. 
Ct. 556, 58 L. ed. 901 (1914); B. & M. R. R. Co. v. Hooker, 233 U. S. 97, 34 
Sup. Ct. 526, 58 L. ed. 868 (1914); Chicago, R. I. & Pac. Ry. Co. v. Cramer, 
232 U. S. 490, 34 Sup. Ct. 383, 58 L. ed. 697 (1914); Great Northern Ry. v. 
O’Connor, 232 U. S. 508, 34 Sup. Ct. 380, 58 L. ed. 703 (1914); C. B. & Q. 
Ry. v. Miller, 226 U. S. 513, 33 Sup. Ct. 165, 57 L. ed. 323 (1913); Kansas 
So. Ry. v. Carl, 227 U. S. 639, 33 Sup. Ct. 391, 57 L. ed. 683 (1913) ; Mo. Kans. 
& Tex. Ry. Co. v. Harriman, 227 U. S. 657, 33 Sup. Ct. 397, 57 L. ed. 690 
(1913) ; Adams Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 
L. ed. 314 (1912); Caten v. Salt City Movers & Storage Co., 149 F. (2d) 428 
ar A. 2d, 1945); Lazarus v. N. Y. C. R. R., 271 Fed. 93 (S. D. N. Y. 

52 Pennsylvania R. R. Co. v. Hughes, 191 U. S. 477, 24 Sup. Ct. 132, 48 L. ed. 
268 (1903) ; Adams Express Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 
57 . ed. 314 (1912). 

53 [bid. 
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Under Kentucky law, the provision limiting liability 
was invalid. 
The question before the Court was 


whether the operation and effect of the contract for an interstate 
shipment, as shown by the. . . bill of lading, is governed by the 
local law of the State, or by the acts of Congress regulating 
interstate commerce.” 


There was no doubt, the Court said, of the power of 
Congress to regulate contracts of an interstate shipment 
by defining the carrier’s liability, but it pointed out that 


. . until Congress has legislated upon the subject, the liability 
of such a carrier, exercising its calling within a particular State, 
although engaged in the business of interstate commerce, for 
loss or damage to such property, may be regulated by the law 
of the State.®° 


Unless the Carmack amendment required otherwise, 
the Court stated that the validity of the limitation provi- 
sion under consideration was a matter to be determined by 
state law. The Court then proceeded to discuss the effect 
of the Carmack amendment. The Court said: 


That the legislation supersedes all the regulations and policies 
of a particular State upon the same subject results from its 
general character. It embraces the subject of the liability of the 
carrier under a bill of lading which he must issue and limits his 
power to exempt himself by rule, regulation or contract. Almost 
every detail of the subject is covered so completely that there can 
be no rational doubt but that Congress intended to take possession 
of the subject and supersede all state regulation with reference 
to it. Only the silence of Congress authorized the exercise of 
the police power of the State upon the subject of such contracts. 
But when Congress acted in such a way as to manifest a purpose 
to exercise its conceded authority, the regulating power of the 
State ceased to exist. . . . The duty to issue a bill of lading and 
the liability thereby assumed are covered in full, and though 
there is no reference to the effect upon state regulation, it is 
evident that Congress intended to adopt a uniform rule and 
relieve such contracts from the diverse regulation to which they 
had been theretofore subject.*® 


This and other cases decided subsequent to the Car- 
mack amendment held that federal rules apply in deter- 


54 Jd. at pp. 499-500. 
55 Td. at p. 500. 
56 Jd. at pp. 505-506. 
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mining the applicability of tariff provisions pertaining 
to liability for property damage filed with the Interstate 
Commerce Commission by interstate railroad carriers. 
One of these rules is that a shipper of property by rail- 
road in interstate commerce is chargeable with notice of 
tariff provisions pertaining to liability for injury to prop- 
erty, when such provisions have been properly filed with 
the Interstate Commerce Commission, even though such 
shipper has no actual knowledge of such provision. 
Thus, in Caten v. Salt City Movers & Storage Co.,” 
the Court stated that subsequent to the passage of the 
Carmack amendment: 
. . . both interstate carriers and shippers were chargeable with 
knowledge of the content of the schedules filed with the Interstate 
Commerce Commission and were conclusively presumed to have 
contracted according to them in respect to rates and liability.** 
Another federal rule is that neither the railroad car- 
rier nor the shipper is permitted to waive the provisions 
of a tariff rule on file with the Interstate Commerce Com- 
mission. This rule is set forth in Georgia, Fla. & Ala. 
Ry. v. Blish Co.” This case involved the validity of a stip- 
ulation in a bill of lading, issued for the shipment of flour, 
providing that the carrier would not be liable for injury 
caused by it if claims were not filed within four months 
after delivery, or, if no delivery, within four months 
after a reasonable time for delivery had elapsed. 
To a contention that the carrier had waived these pro- 
visions, the Supreme Court said: 

But the parties could not waive the terms of the contract under 
which the shipment was made pursuant to the Federal Act; nor 
could the carrier by its conduct give the shipper the right to 
ignore these terms which were applicable to that conduct and 
hold the carrier to a different responsibility from that fixed by 
the agreement made under the published tariffs and regulations. 
A different view would antagonize the plain policy of the Act 


and open the door to the very abuses at which the Act was 
aimed. 


57149 F. (2d) 428 (C. C. A. 2d, 1945). 

58 Jd. at p. 431. 

59 241 U. S. 190, 36 Sup. Ct. 541, 60 L. ed. 948 (1916). 
60 Td. at p. 197. 
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To the same effect are the Supreme Court’s holdings 
in Davis v. Henderson,” and Texas & Pac. Ry. v. Leath- 
erwood.” 

These rules do not apply, however, when a suit for 
personal injuries is brought against a railroad carrier by 
a passenger. There are no provisions in the Interstate 
Commerce Act which indicate that Congress intended to 
regulate with respect to the liability of railroad carriers 
for personal injuries to passengers, and, accordingly, it 
would appear that the law of the appropriate state is con- 
trolling of such questions. 

Thus, in Chicago, R. I. & Pac. Ry. v. Maucher,” the 
Supreme Court ruled that the Carmack amendment did 
not deal with liability for personal injuries suffered by 
passengers. This ruling was assented to in Galveston, H. 
& S.A. R.R.v. Woodbury.“ 

In Gooch v. Oregon Short Line R. R.” the Supreme 
Court, in discussing the effect of amendments to the In- 
terstate Commerce Act pertaining to liability of railroad 
carriers for injury to property, stated that: 

. it is impossible to suppose that Congress when it was 
dealing with notices of claims . . . of passengers for baggage 
. should not have thought of their claims for personal in- 
juries, and, as it passed them by, we must suppose that it was 


satisfied to leave them to the Interstate Commerce Commission 
and the common law.*®® 


In Maucher v. Chicago R. I. & P. Ry.” the plaintiff, a 
circus employee, sued the defendant carrier for personal 
injuries. The circus company and the carrier had en- 
tered into a contract providing that the carrier would not 
be liable for injury to employees of the circus although 
caused by negligence of the carrier. 

The Supreme Court of Nebraska affirmed a judgment 


61 266 U. S. 92, 45 Sup. Ct. 24, 69 L. ed. 182 (1924). 
62 250 U. S. 478, 39 Sup. Ct. 517, 63 L. ed. 1096 (1919). 
63 248 U. S. 359, 39 Sup. Ct. 108, 63 L. ed. 294 (1919). 
64 254 U. S. 357, 41 Sup. Ct. 114, 65 L. ed. 301 (1920). 
oo U. S. 22, 42 Sup. Ct. 192, 66 L. ed. 443 (1922). 
6 at p 


25. 
&7 100 Neb. 237, 159 N. W. 422 (1916), writ of error dismissed, supra note 63. 
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for the plaintiff. To a contention that the aforesaid con- 
tract was governed by federal law, the Court said: 


If the contracts fell within the federal statute they are void 
because they undertake to exempt the carrier from all liability, 
but this was not a contract for the transportation of a mere 
piece of inanimate freight. It was a contract for the transporta- 
tion of a person in whose life and safety the state has an interest, 
and a contract which would undertake to permit his wanton 
destruction would be against public policy and void. It does not 
appear, however, that the liability of the defendant is to be 
governed by the federal statute. Congress has legislated on 
interstate shipments as applied to freight, but the act does not 
reach the questions herein involved, and in the absence of action 
by Congress the questions must be determined by the law of 
Nebraska. There is no federal legislation touching the liability 
of railroads growing out of interstate transportation of persons. 
Such being the case, the law of Nebraska must be held to 
govern.®* 


Reference is again made to Pacific S. S. Co. v. Cack- 
ette,”” wherein the Court said: 


No provision is found in the Interstate Commerce Act which 
relates to rights of actions against carriers for . . . injuries from 
negligence. . . . 


And in Edmondson v. Missouri Pac. R. R.” the Court 
in deciding a case involving a suit by an interstate pas- 
senger for personal injuries resulting from the alleged 
negligence of a rail carrier, stated: 


We are of the opinion that the rights of the parties in personal 
injury cases are not affected by the federal statutes, but are to 
be determined under the common law.” 


Williston on Contracts states that 


since the Carmack Amendment does not deal with passenger 
traffic, it has been held that state law still controls as to special 
service contracts of interstate carriage of persons, exempting the 
carrier from liability. . aa 


68 Jd. at p. 426. 

89 Supra note 35 at p. 261. 

70 264 S. W. 470 (1924). This case was appealed three times with the same 
result. See 200 Mo. App. 549, 286 S. W. 439 (1926) and 8 S. W. (2d) 103 
(1928). 

71 Td. at p. 472. 

72 TV Wiuuiston on Contracts, §1113 (1936). See also 10 Am. Jur., Car- 
riers, § 1156. 
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The principles enunciated above are applicable to cases 
arising out of claims for damages for personal injuries 
suffered by airline passengers. 

Nowhere in the Civil Aeronautics Act of 1938 is there 
any indication that Congress intended that the Civil Aero- 
nautics Board should regulate with respect to the liability 
of air carriers to passengers for personal injuries, or, in- 
deed, with respect to liability for injuries to property. 
Nowhere is there an indication that air carriers are per- 
mitted to regulate with respect to these matters. And 
nowhere is there an indication that the appropriate state 
law should not govern in determining the rights of airline 
passengers suing for personal injuries. 

The situation which, since the Carmack amendment, 
exists under the Interstate Commerce Act with respect 
to baggage and other property shipped in interstate com- 
merce does not exist under the Civil Aeronautics Act with 
respect to either passengers or property. Congress, al- 
though its authority is conceded, has not taken charge of 
the matter of liability of air carriers to passengers for 
personal injuries, and it follows that there is no authority 
for air carriers, by conditions in tariffs or otherwise, to 
adopt rules which bind passengers in contravention of 
rights available to them under the laws of the various 
states. This being so, the decisions and statutes of the 
appropriate state are applicable, and the tariff rule will 
be held effective or not, depending upon the law of such 
State. 

What is the practical effect of this conclusion? 

A number of states have enacted statutes which void 
attempts by parties to a contract to limit the time within 
which to sue to a period less than that contained in the 
applicable statute of limitations."* Therefore, a provi- 


73 Title 7, §28, Code of Alabama 1940; Title 8, Ch. 95, § 95.03, Florida 
Statutes Annotated (1943); Ch. 60, Art. 3, § 60-306, General Statutes of Kan- 
sas Annotated (1935); Title 6, Ch. 2, §724, Mississippi Code 1942 Annotated ; 
Ch. 18, Art. 1, § 3351, Missouri Revised Statute Annotated (1942); Ch. 109, 
§ 7558, The Revised Code of Montana of 1935; Title 9, Ch. 9-08, § 9-0805, 
North Dakota Revised Code of 1943; Title 15, §216, Oklahoma Statutes An- 
notated (1937); Title 4, Ch. 13, § 395, Code of Laws of South Carolina (1942) ; 
Title 10, Ch. 10.07, § 10.0705, South Dakota Code of 1939. 
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sion included in a contract of interstate carriage entered 
into in one of the states which so limited the time within 
which a passenger could sue for personal injuries would 
be void irrespective of whether such rule was promulgated 
pursuant to regulations of the Civil Aeronautics Board. 
The Circuit Court of Appeals for the Second Circuit sup- 
ported this contention in Scheibel v. Agwilines, Inc.™ 
This was a suit brought by a passenger who was injured 
on one of defendant’s steamships. The plaintiff pur- 
chased a ticket in Florida for transportation from Miami 
to New York. While aboard, and while the ship was in 
Florida waters, plaintiff was injured as a result of alleged 
negligence of defendant. 

The suit was filed in the United States District Court 
for the Southern District of New York, jurisdiction being 
based upon diversity of citizenship. 

The plaintiff’s ticket included a provision that no suit 
for personal injury or death should be maintained unless 
written notice of the claim was presented to the carrier 
within 30 days, and suit commenced within 6 months after 
the claim arose, 


. + provided that in any case where U. S. R. S. §4283A 
(46 U.S. C. A. 183b) shall apply, the period for giving notice 
of, or filing claims for loss of life or bodily injury, shall be 6 
months, and for the institution of suits on such claims, shall be 
er 


Title 46 U.S. C. § 183b made it unlawful for the owner 
of any seagoing vessel transporting passengers between 
ports of the United States 

. . . to provide by rule, contract, regulation or otherwise a 
shorter period for giving notice of, or filing claims for loss of 


life or bodily injury, than six months, and for the institution of 
suits on such claims, than one year... .*° 


Plaintiff was injured on May 16, 1939. He presented 
his claim by letter on June 7, 1939, within the prescribed 


74156 F. (2d) 636 (C. C. A. 2d, 1946). 
75 Id. at p. 637. 
76 49 Stat. 960 (1935), 46 U. S. C. §183b (1946). 
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period. His suit was filed on May 13, 1941, well after 
the period of one year. 

Plaintiff invoked the provisions of Section 95.03 of the 
Florida Statutes Annotated” which declared illegal and 
void any provision in a contract fixing the period of time 
in which suit could be brought on such contract to a 
period less than that provided by the Florida statute of 
limitations. If this provision were applicable, the court 
stated, plaintiff’s action was timely because the 


. . Florida statute of limitations, section 95.11, as interpreted 
by the local courts, allows four years for the bringing of actions 
for personal injuries.** 


The question to be decided was whether Congress by 
enacting 46 U.S. C. § 183b had preempted the field. The 
court ruled that Congress had preempted the field, point- 
ing out that Section 183b was “an integral part of Title 
46, Chapter 8, entitled ‘Limitations of Vessel Owner’s 
Liability.” The court went on to say: 


The appellant argues that by enacting § 183b Congress merely 
“entered” the field but did not “‘occupy”’ it; that the federal legis- 
lation says no more than that contractual periods of limitation 
shorter than one year are unlawful, thus leaving room for state 
legislation to prescribe a longer period. But we think the appel- 
lee’s argument that the federal statute preempts the field is 
more persuasive. Section 183b, although added in 1935, is an 
integral part of Title 46, Chapter 8 entitled “Limitation of Vessel 
Owner’s Liability.” This chapter provides a comprehensive body 
of regulations declaratory of federal policy with respect to the 
specific matters with which they deal. Thus, section 181 protects 
the owner from liability to shippers of specified goods who fail 
to disclose their nature; section 182 protects him against losses 
due to fire not caused by his neglect; and section 183 sets limits 
to the extent of his liability. The purpose of these provisions 
was to encourage shipbuilding and they should be liberally con- 
strued in the ship-owner’s favor. Coryell v. Phipps, 317 U. S. 
406, 411, 63 S. Ct. 291, 87 L. Ed. 363; The Chickie, 3 Cir., 
141 F. 2d 80, 85. Read in this context, section 183b is not, 
as the appellant argues, an isolated enactment whose negative 
language should be narrowly construed, but is a declaration of 
Congressional policy as to lawful contractual time limitations 
and one which in the interest of uniformity should be construed 
to exclude state statutes of limitation.” 

77 Title 8, Ch. 95, § 95.03 Florida Statute Annotated (1943). 


78 Supra note 74 at p. 637. 
79 Supra note 74 at p. 638. 
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The court’s ruling in this case obviously was controlled 
by the federal statute which completely covered the field 
under consideration. Undoubtedly, Section 95.03 of 
Florida Statutes Annotated would have been controlling 
had there been no federal statute in the picture. 

Furthermore, there is no doubt that, under general 
principles of law, a carrier can waive a provision in a con- 
tract of carriage limiting the time within which claims 
for personal injuries must be filed and actions therefor 
must be brought. As stated heretofore, Congress has evi- 
denced an intent to take charge of matters relating to the 
liability of carriers by railroad to shippers for injury to 
property shipped in interstate commerce. Any waiver of 
a tariff provision affecting such liability in favor of a 
shipper is deemed a discrimination under the established 
federal principles of law. Since, however, Congress has 
not attempted to regulate the liability of air carriers to 
passengers for personal injuries, the statutory decisions of 
the appropriate state should apply. 

Thus, in Edmondson v. Missouri Pac. R. R.,* the 
plaintiff was riding under an interstate contract of car- 
riage which provided that notice of personal injury 
should be sent to the carrier within 30 days after such in- 
jury. Failure to so notify the carrier would bar the pas- 
senger from bringing an action. The plaintiff was in- 
jured, but failed to give notice within the specified period 
of time. The carrier defended upon the ground that this 
failure barred the action. The plaintiff contended that 
the aforesaid stipulation had been waived. 

The facts were that a station agent of the carrier had 
actual knowledge of the injury on the day that it occurred, 
and, acting upon this knowledge, had procured a physi- 
cian to examine the plaintiff. Shortly thereafter, the 
agent reported the accident to his division superintendent 
and the defendant’s claim department. The defendant’s 
claim agent on the same day that the injury occurred en- 


80 Supra note 70. 
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tered into negotiations with the plaintiff in an attempt to 
settle any claim the plaintiff might have. 

The carrier contended that the court was bound to 
apply to this case the same rule that courts applied in 
cases involving suits for injury to interstate shipments of 
freight. The court rejected this contention holding that 
the Interstate Commerce Act does not apply to personal 
injury cases. This being so the common law was held to 
govern, and, under the common law “a carrier may waive 
the provision for written notice.” ™ 

The court concluded that, within the 30-day period, 
the carrier was possessed with all of the information it 
would have gotten had the provision for written notice 
been strictly followed. Thus, the purpose of the written 
notice had been accomplished, and the plaintiff was re- 
quired to do nothing further. 

Again reference is made to the Gooch” and Maucher™ 
cases wherein the Supreme Court held that matters per- 
taining to the liability of carriers to passengers for per- 
sonal injuries were not subject to provisions of the Inter- 
state Commerce Act, but were governed by the common 
law. And there are a number of other cases holding that, 
in the absence of controlling federal law, notice stipula- 
tions similar to the one under consideration can be waived 
by the conduct of the carrier. * 

81 Supra note 70 at p. 473. 

82 Supra note 65. 


83 Supra note 67. 


84 Schade v. Mo. Pac. Ry., 204 Mo. App. 88, 221 S. W. 146 (1920); 
Bliss v. Southern Pac. Co., 36 Cal. App. 536, 172 Pac. 760 (1918); Wells 
Fargo v. Townsend & Freeman Co., 134 Ark. 560, 204 S. W. 417 (1918); 
Reynolds v. Adams Express Co., 172 N. C. 487, 90 S. E. 510 (1916); writ of 
error dism. 248 U. S. 548; Crawford v. Southern Ry. Co., 101 S. C. 522, 86 
S. E. 19 (1915); A. C. Cheney P. Co. v. N. Y. C. & H. R. R. Co. 148 
N. Y. S. 108, 85 Misc. 157 (1914), aff. 152 N. Y. S. 285, 118 N. E. 1050; Post 
& Woodruff v. Atlantic Coast Line R. R., 138 Ga. 763, 76 S. E. 45 (1912); 
4 WILLIsTton on Contracts, § 1112 (1936). 

Cf. Southern Ry. v. Turner, 75 Ga. App. 219, 42 S. E. (2d) 790 add 
H. Rouw Co. v. St. Louis, S. F. Ry., 172 Ark. 881, 290 S. W. 936 (1927). 

85 The rule that notice stipulations can be waived is consistent with the under- 
lying purpose of these stipulations which i is to afford carriers an opportunity to 
investigate claims while the evidence is fresh, and so to guard against fraud- 
ulent claims. St. Louis, I. Mt. & S. R. R. v. Starbird, cited note 51 supra; 
Georgia, F. & A. R. R. v. Blish Mill Co., supra note 59. 
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Most of the cases relating to this subject will be found 
to be those decided under the Interstate Commerce Act, 
and, accordingly, were decided under rules of law estab- 
lished by the federal courts. The effect of those decisions 
is, as stated, that it is discriminatory for a carrier to waive 
any provisions of its tariff respecting its liability for in- 
jury to property shipped on an interstate bill of lading. 

Here, of course, there is no question of discrimination, 
an air Carrier not having the power in the first place to 
enforce a provision in contravention of appropriate state 
law. 

So, too, in the absence of an intention by Congress to 
take charge of matters pertaining to the liability of air 
Carriers to passengers for personal injuries, air carriers 
would be able to waive a tariff rule, promulgated pur- 
suant to regulations of the Civil Aeronautics Board, 
which limited the time within which suit for personal 
injuries could be brought.” 


III. 


ConGREss Dip Not INTEND TO OCCUPY THE FIELD OF 
LIABILITY TO PASSENGERS FOR PERSONAL INJURIES 
WHEN IT GAVE THE C.A.B. JURISDICTION 
OVER THE “PRACTICES” OF AIR CARRIERS 


This discussion would not be complete if it failed to 
consider Section 404(a) of the Civil Aeronautics Act of 
1938, which makes it the duty of every air carrier “to 
establish, observe, and enforce . . . just and reasonable 


9) 87 


. . « practices relating to such air transportation. . ., 
and Section 1002(f)** which provides: 


Whenever, after notice and hearing, upon complaint, or upon 
its own initiative, the Board shall be of the opinion that any 


86 See Green Star v. Nanyang Bros., 3 F. (2d) 369 (C. C. A. 9th, 1925); 
The Henry S. Grove, 292 Fed. 502 (W. D. Wash. 1923); The Jeanie, 236 
Fed. 463 (C. C. A. 9th, 1916); Mersfelder v. Atchison, T. & S. F. Ry., 24 
N. M. 518, 174 Pac. 989 (1918) ; Cook v. Northern Pac. Ry., 32 N. D. 340, 155 
N. W. 867 (1915); Naumen v. Great Northern Ry., 131 Minn. 217, 154 N. W. 
1076 (1915); Adams v. Col. & S. Ry., 49 Col. 475, 113 Pac. 1010 (1911); 9 
Crim. Jur., Carriers § 820. 

87 52 Start. 973, 49 U. S. C. §484(a) (1946). 

88 Jd. § 642(f). 
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individual or joint rate, fare, or charge demanded, charged, col- 
lected or received by any air carrier or foreign air carrier for 
foreign air transportation, or any classification, rule, regulation, 
or practice affecting such rate, fare, or charge or the value of 
the service thereunder, is or will be unjustly discriminatory, or 
unduly preferential, or unduly prejudicial, the Board may alter 
the same to the extent necessary to correct such discrimination, 
preference, or prejudice and make an order that the air carrier 
or foreign air carrier shall discontinue demanding, charging, col- 
lecting, or receiving any such discriminatory, preferential, or 
prejudicial rate, fare, or charge, or enforcing any such discrimina- 
tory, preferential, or prejudicial classification, rule, regulation, 
or practice.*® (Italics added.) 


A question arises as to whether Congress, by the fore- 
going provisions, intended that carriers be permitted to 
adopt regulations relating to their liability for personal 
injuries, or whether it intended to give the Board author- 
ity to require the adoption of such regulations by air car- 
riers. In other words, are the conclusions reached in the 
preceding section invalid, because Congress has by these 
provisions evidenced an intent to occupy the field of lia- 


bility of air carriers for personal injuries? 


89 Attention should also be called to two cases which seem to be opposed to 
the position taken herein. These cases may have been concerned with a 30-day 
notice limitation contained in a joint rules tariff filed by a number of air car- 
riers which governs international air travel. Tariff No. 1, A. T. B. No. 1, 
C. A. B. No. P-1. Both Indemnity Ins. Co. of North America v. Pan American 
Airways, 58 F. Supp. 338 (S. D. N. Y. 1944), and Sheldon v. Pan American 
Airways, 74 N. Y. S. (2d) 578 (1947), which were governed by the Warsaw 
Convention, involved denials of motions to strike defenses to actions for per- 
sonal injuries that the plaintiff had not complied with a 30-day notice limitation 
included “in the contract of transportation.” No question was raised in either 
case as to whether any authority existed for filing the tariff rule, if one was 
involved, nor was there any question of conflict with state law. Actually, both 
of these cases relied heavily on Gooch v. Oregon Short Line R. Co., supra 
note 65. The Gooch case was concerned with a 30-day notice limitation con- 
tained in a free pass. (The law with respect to free passes, their issuance, 
limitations, and conditions, was fully covered by federal statute. Kansas City 
So. Ry. v. Van Zant, 260 U. S. 459, 43 Sup. Ct. 176, 67 L. ed. 348 (1923).) 
Insofar as notice limitations of this kind are concerned, the Gooch case held in 
effect merely that, all other considerations aside, a 30-day period is not an un- 
reasonable length of time within which to require that notice of personal injury 
be filed. To the same effect is The Finland, 35 F. (2d) 47 (E. D. N. Y. 1929), 
cited in the Indemnity Insurance Co. case. A third case to consider is Wil- 
hemy v. Northwest Airlines, 2 Avi. 15023 (W. D. Wash. 1949). This case was 
concerned with a 30-day notice limitation contained in the tariff of the carrier. 
There is no indication as to whether or not an international flight was involved. 
Also, no question was raised as to whether any authority existed for filing the 
tariff, nor was there any indication as to the existence or non-existence of a 
conflicting state law. And, again, this case relies heavily on the Gooch case and 
The Finland which do not consider the questions pertinent to those here under 
discussion, i.e., whether the tariff rule has been filed with authority, and whether 
this tariff rule, if otherwise valid, would be paramount to applicable state law. 
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Obviously a determination of the meaning of the term 
“practice” as used in the Civil Aeronautics Act of 1938 
will go a long way, if not all of the way, towards answer- 
ing the above questions. It is logical to assume that the 
term has the same meaning in both sections. The “prac- 
tices” adopted under Section 404(b) must be reasonable, 
and, if not, they may be altered by the Board under 
Section 1002(f). And significant, it is believed, is the fact 
that the “practices” which the Board may alter under 
Section 1002(f) are only those which are “unjustly dis- 
criminatory, or unduly preferential, or unduly prejudi- 
cial.” A consideration of the term “practices” so quali- 
fied immediately raises a doubt as to whether the adop- 
tion of a rule of limitation by an air carrier would be or 
could be a “practice” within the meaning of Sections 
404(b) and 1002(f). Support for this view is found in 
cases interpreting this term as used in the Interstate Com- 
merce Act. 

Language somewhat similar to that contained in Section 
1002(f) appeared in the Interstate Commerce Act at the 
time the Hepburn Act was passed on June 29, 1906.” 
The Interstate Commerce Commission was authorized, 
on complaint only, to prescribe just, fair and reasonable 
regulations and practices when in its opinion a carrier 
had established “any regulations or practices whatsoever” 
affecting the rates of such carrier which were “unjust 
or unreasonable, or unjustly discriminatory or unduly 
preferential or prejudicial.” 

A change was made by the Mann-Elkins Act of June 18, 
1910. The Commission was authorized to alter ‘“classi- 
fications, regulations or practices” of carriers on its own 
initiative, and it was not confined to practices affecting 
rates, but could alter any classifications, regulations, or 
practices whatsoever of any carrier subject to the provi- 
sions of the Act which were “unjust or unreasonable or 


90 34 Stat. 586, 49 U. S. C. $1 et seq. (1946). 
1 Act of June 18, 1910, c. 309, $7, 36 Srar. 539. 
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unjustly discriminatory, or unduly preferential or preju- 
dicial or otherwise a violation of any of the provisions 
of this Act.” 

Language somewhat similar to that in Section 404(a) 
also came into the Interstate Commerce Act with the en- 
actment of the Mann-Elkins Act. All common carriers 
subject to the provisions of the Act were required to: 


establish, observe, and enforce . . . just and reasonable reg- 
ulations and practices, affecting classifications, rates, or tar- 
a 


Similar provisions are found in the Motor Carriers Act 
of 1935. 

What, exactly, did Congress mean when it used the 
term “practices” in these various statutes? As indicated 
heretofore, the answer to this question may be found in 
decisions interpreting the Interstate Commerce Act. 

The ultimate question encountered by the Supreme 
Court in United States v. Pennsylvania R. R.* was 
whether the Interstate Commerce Commission had the 
power to compel a carrier to furnish oil tank cars to a 
shipper. The decision hinged on the question of whether 
the neglect or refusal on the part of the carrier to furnish 
tank cars was a “practice” within the meaning of Section 
15 of the Interstate Commerce Act. The Supreme Court 
was loath to expand the meaning of the word “practice” 
even to this extent, and in fact refused todoso. As to the 
meaning of the term, it recognized that 


regarding only its broad generality anything may be asserted 
of it; regarding its context and the conditions which existed an 
immediate limitation of it is indicated, made necessary, as we 
shall presently show.*® 


The Court went on to say: 


Following a well known rule of construction, we must rather 
suppose its association was intended to confine it to acts or 
conduct having the same purpose as its associates. And there 
were many such acts for which the word could provide—practices 


92 36 Stat. 546 (1910). 

93149 Strat. 558, 49 U. S. C. §§ 316(a), 316(e) (1946). 
94242 U. S. 208, 37 Sup. Ct. 95, 61 L. ed. 251 (1916). 
95 Id. at p. 228. 
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which confused the relation of shippers and carriers, burdened 
transportation, favored the large shipper and oppressed the 
small one. These have illustrations in decisions of the Com- 
mission. And this was purpose enough, remedied all that was 
deemed evil in privately owned cars of any type. Beyond that 
it was not necessary to go; beyond that there were serious im- 
pediments to going; and we cannot but believe that if beyond 
that it was intended to go there would have been explicit declara- 
tion of the intent, with such provision as to notice and time and 
preparation as its consequences would demand—not ambushed 
in obscurity and suddenly disclosed by construction to turn ac- 
cepted custom into delinquency, a construction that could be dis- 
puted and was disputed.** 


Referring to the Commission’s holding that the refusal 
to furnish tank cars was a “practice,” and, accordingly, it 
had jurisdiction to require carriers to furnish this equip- 
ment, the Supreme Court speculated as to what, if any, 
limits there would be on the Commission’s jurisdiction if 
this were true. 

What of omission or commission in the carrier’s relation to 
the public may not be said to be a practice or practices in the 


broad sense attempted to be given these words? A railroad’s 
powers are its duties, bearing, of course, obligations; and all 


of them by the asserted construction are swept under the juris- 
diction of the Commission—so swept by a single word, not of 
itself apposite, and determined besides, by association, against 
the contention.*” 


Likewise, in B. & O. R. R. v. United States” the Su- 
preme Court overturned a decision of the Interstate Com- 
merce Commission holding that the method or basis used 
by connecting carriers for their divisions of rates or reve- 
nues was a practice which the Commission had the power 
to alter. Citing the Pennsylvania Railroad case,” the 
Supreme Court ruled that with respect to the term “prac- 
tice”: 

. Congress will be deemed to have intended to confine its 


application to acts or things belonging to the same general class 
as those meant by the words associated with it.1°° 


96 Td. at p. 229. 

97 Jd. at p. 232. 

98277 U. S. 291, 48 Sup. Ct. 520, 72 L. ed. 885 (1928). 
99 Supra note 94. 

100 Supra note 98 at p. 300. 





AIRLINE TARIFF PROVISIONS AS A BAR TO ACTIONS 189 


And, in Missouri Pac. R. R. v. Norwood™ the car- 
rier, in an effort to avoid a law of the State of Arkansas, 
regulating the size of freight train crews and switching 
crews, contended that the law infringed upon the pro- 
visions of the Interstate Commerce Act which, it was 
contended, covered the subject. The argument was that 
the supplying of freight train crews and switching crews 
was a “practice” which the Commission had the power 
to regulate. But, the Supreme Court said: 

The Act used the word “practice” in connection with the 
fixing of rates to be charged and prescribing of service to be 
rendered by the carriers, but these matters differ widely in 
kind from the subject covered by the Arkansas laws. That word 
is deemed to apply only to acts or things belonging to the same 
class as those meant by the words of the law that are associated 
with it.2” 

The lower court in the Norwood case,*** even went so 
far as to hold that the Mann-Elkins Act of 1910 did not 
depart from the meaning of the word “practice” as used 
in the Hepburn Act of 1906, 1.e., that the term related 


“only to voluntary practices by the carrier which im- 
properly affect rates.” ** In support of this statement the 
Court pointed out that the amendment of 1910 spoke of 


‘ rates and of “classifications, regulations, or practices” 
which are found to be “unjust or unreasonable or unjustly dis- 
criminatory, or unduly preferential or prejudicial or otherwise 
in violation of any of the provisions of this Act.” 2° 


And it is pertinent to note the Interstate Commerce 
Commission’s definition of these terms: 


” 66 


. “classification,” “regulation,” and “practice” are merely 
incidents of a rate, fare, or charge which serve to determine the 
amount, availability, or elasticity thereof, or of the value of the 
whole service rendered.’ 


101 283 U. S. 249, 51 Sup. Ct. 458, 75 L. ed. 1010 (1931). 
102 Jd. at p. 257. 
103 Missouri Pac. R. R. v. Norwood, 42 F. (2d) 765 (W. D. Ark. 1930). 
104 Jd. at p. 772. 
105 [bid. 
ass ee of Cars in Transit to Complete Loading, 36 I. C. C. 130, 132 
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The Civil Aeronautics Act of 1938 uses the term 
“practice” in connection with rates and in association 
with the terms “classifications, rules and regulations.” 
Presumably the statutory provisions in this Act and the 
Interstate Commerce Act were intended to accomplish 
similar purposes in their respective fields. The decisions 
of the Supreme Court interpreting the meaning of this 
term as used in the Interstate Commerce Act can logically 
be assumed to apply to the meaning of the term in the 
Civil Aeronautics Act. Broadly speaking, the term as 
indicated in United States v. Pennsylvania R. Co. ap- 
plies to 

practices which confused the relation of shippers and carriers, 


burdened transportation, favored the large shipper and op- 
pressed the small one. 


Fundamentally, the term is inextricably tied to the rates, 
fares and charges of a carrier. 

Accordingly, there would seem to be no justification 
for concluding that, by making it the duty of air carriers 
to establish reasonable practices, and empowering the 
Board to alter those practices which are unreasonable, 
unjust, etc., Congress intended to occupy the field of lia- 
bility for personal injuries, intended to permit the adop- 
tion of rules providing for limitations on notice and the 
time for filing actions at law, or intended to give the Board 
the power to compel the adoption of any such rule. It is 
reasonable to assume that, if Congress intended to place 
such comprehensive powers in the hands of the Board, it 
would have indicated its intention by including in the 
Civil Aeronautics Act specific provisions with respect 
thereto. Since this was not done, such intent cannot, it is 
believed, be inferred simply from the use in the Act of 
the term “practices,” the meaning of which is confined to 
narrow limits. 


107 Cited note 52 supra. 
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IV. 


CONCLUSION 


Although the tariff rule under consideration has prob- 
ably been filed without authority and is, therefore, in- 
valid, a more basic question relates to the validity of such 
a rule when it comes into conflict with a state statute or 
ruling. Because Congress has not indicated an intention 
to occupy the field of liability of air carriers for personal 
injuries, it is concluded that a tariff provision, which 
attempts to place limitations on notice of claims for per- 
sonal injuries and the time for bringing actions therefor, 
must yield to a conflicting state law. 





SUPREME COURT REVIEW OF THE COURT 
OF CUSTOMS AND PATENT APPEALS 


PATENT OFFICE AND TARIFF COMMISSION CASES 
PHILIP B. KURLAND* ann RICHARD F. WOLFSON + 


The codification of Title 28 of the United States Code 
has revived many questions which earlier Supreme Court 
decisions had purportedly put to rest. Among these is 
the question whether the Supreme Court may review by 
certiorari decisions of the Court of Customs and Patent 
Appeals in cases coming from the Patent Office and from 
the Tariff Commission. 

Title 28 United States Code, Section 1256, which is now 
the governing statute, is short and deceptively clear: 


Cases in the Court of Customs and Patent Appeals may be 
reviewed by the Supreme Court by writ of certiorari.’ 


But beneath the simplicity of this language lurk difficult 
constitutional and jurisdictional problems which may be 
understood only in their historic perspectives. 


TTRADE-MARK AND PATENT CASES 


By the Act of March 2, 1929,° the title of the Court of 
Customs Appeals was changed to the “United States 


* A.B. University of Pennsylvania ’42, LL.B. Harvard ’44, Guggenheim Fel- 
~~ 1949-50 for research on the Jurisdiction of the Supreme Court of the United 

tates. 

+ S.B. Harvard ’42, LL.B. Yale ’44, Guggenheim Fellow 1949-50 for research 
on the Jurisdiction of the Supreme Court of the United States. 

1 Compare Mr. Justice Frankfurter’s statement with reference to the Judiciary 
Act of 1925: “. . . it would not be the first time in the history of judiciary 
legislation that eminent jurisdictional authorities and expert draftsmen .. . 
have been forgetful of minor aspects of jurisdiction. . . . Legislation by even 
the most competent hands, like other forms of composition, is subject to the 
frailties of the imagination. Concentration on the basic aims of a reform like 
the Act of 1925 inevitably overlooks lacunae and ambiguities which the future 
reveals and which the future must correct.” Ex parte Peru, 318 U. S. 578, 
596-97, 63 Sup. Ct. 793, 87 L. ed. 1014 (1943). 

2 Prior to the 1948 codification of Title 28, there was no single statute gov- 
erning review of decisions of the Court of Customs and Patent Appeals. With 
the exceptions noted later in this comment, the Supreme Court could review the 
Court of Customs and Patent Appeals only in customs cases. See Robertson and 
Kirkham, JURISDICTION OF THE SUPREME Court oF THE Unirtep Srates, §§ 222- 
227 (1936). This third category of cases, customs cases, is not considered herein. 

8C. 488, §§1, 2; 45 Strat. 1475, 1476 (1929), Title 28 United States Code 
sections 308-11 (1946). 

[ 192] 
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Court of Customs and Patent Appeals.” At the same 
time it was invested with a jurisdiction, theretofore vested 
in the Court of Appeals for the District of Columbia, as it 
then was, to review decisions of the Patent Office. At 
the time this jurisdiction was created in the Court of 
Customs and Patent Appeals, there was no statute author- 
izing review by the Supreme Court of all “cases” coming 
before the Court of Customs and Patent Appeals. Nor 
did this 1929 statute create such appellate jurisdiction in 
the Supreme Court over the expanded powers of the 
Court of Customs and Patent Appeals. 

Thus, when shortly after the 1929 enactment took ef- 
fect, petitions for certiorari were brought to the Supreme 
Court in two trade-mark cases, seeking review of deci- 
sions of the Court of Customs and Patent Appeals, the 
petitions were summarily denied. The first was denied 
without any expression of opinion by the Supreme Court.’ 
In the second case the petition was denied with the fol- 
lowing opinion: 

Petition for writs of certiorari to the Court of Customs and 
Patent Appeals denied for want of jurisdiction. Section 240, 


Judicial Code; § 347, U. S. Code, Title 28; Postum Cereal 
Co. v. California Fig Nut Co., 272 U. S. 693.° 


Since these decisions the Supreme Court has adhered to 
its position of refusing to review the Court of Customs 
and Patent Appeals in either trade-mark or patent cases.’ 

The reference to the Judicial Code in the opinion 
quoted above indicated the absence of statutory authority 
to undertake such review. This reason alone was suffi- 


4 The issue was raised in Congress whether this juridiction could be consti- 
tutionally imposed on the Court of Customs and Patent Appeals, presumably 
because this jurisdiction was considered administrative and not judicial. See 
Katz, Federal Legislative Courts, 43 Harv. L. Rev. (1930) 894, 910. It has 
since been established that the Court of Customs and Patent Appeals is a legis- 
lative and not a constitutional court. Ex parte Bakelite Corporation, 279 U. S. 
438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929). 

5 Panhard Oil Corporation v. Societe Anonyme des Anciens Etablissements 
Panhard & Levassor, 282 U. S. 858, 51 Sup. Ct. 33, 75 L. ed. 759 (1930). 

6 Pacific Northwest Canning Co. v. Skookum Packers’ Ass’n, 283 U. S. 858, 
859, 51 Sup. Ct. 655, 75 L. ed. 1464 (1931). 

7 See e.g., McBride v. Teeple, 311 U. S. 649, 61 Sup. Ct. 8, 85 L. ed. 415 
(1940), and cases cited. 
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cient to dispose of the case. The citation of the Postum case 
went to another issue: whether review of such a decision 
by the Supreme Court was constitutionally possible. 
That case was decided in 1927, before the jurisdiction to 
review Patent Office decisions had been transferred to the 
Court of Customs and Patent Appeals. The Supreme 
Court ruled in the Postum case, that the jurisdiction of 
the intermediate appellate court to review decisions of 
the Patent Office in patent and trade-mark cases was an 
administrative act and not a judicial judgment and that 
the Supreme Court, therefore, was without constitutional 
power to review such cases. The Court reasoned that 
[nJeither the opinion nor decision of the Court of Appeals 
under § 4914, R. S. or § 9 of the Act of 1905, precludes any 
person interested from having the right to contest the validity 
of such patent or trade-mark in any court where it may be 
called in question. This result prevents an appeal to this Court 
which can only review judicial judgments.*® 
Without further reasoning but at frequent intervals the 
Court in its opinion stated that the action of the court of 
appeals was “administrative” and not judicial. 

Thus, shortly after this jurisdiction was conferred on 
the Court of Customs and Patent Appeals, two barriers 
prevented review by the Supreme Court in patent and 
trade-mark cases. The first, absence of a general statute 
authorizing review on certiorari, has been eliminated by 
Section 1256 of Title 28. The second, the Postum case, 
appears to have lost some if not all of its vigor. In so 
far as that decision rests on the thesis that the jurisdiction 
of the Court of Customs and Patent Appeals is adminis- 
trative because its decision does not preclude any person 
in interest from having the right to contest the validity 
of such patent or trade-mark in any court where it may 
thereafter be called in question,’ it would seem to have 
been dissipated by Hoover Co. v. Coe.” In the Hoover 

8 Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 699, 47 Sup. 
Ct. 284, 71 L. ed. 478 (1927). 


® Rev. Strat. § 4914 (1875), 35 U. S. C. §62 (1946). See note 21 infra. 
10 325 U. S. 79, 65 Sup. Ct. 121, 89 L. ed. 563 (1945). 
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case, the applicant chose, instead of appealing from the 
Patent Office to the Court of Customs and Patent Ap- 
peals, to present the same issues by way of a bill in equity 
in a district court pursuant to the provisions of 35 U. S.C. 
§ 63. In deciding that the district court had jurisdiction 
to entertain the suit the Court emphasized the similarity 
of the two modes of review.” It would appear that if 
a decision by a district court in effect reviewing an order 
of the Patent Office is a judicial act ultimately reviewable 
by the Supreme Court, so too is a decision of the Court 
of Customs and Patent Appeals, since “the effect of adju- 
dication in equity [is] the same as that of decision on 
appeal.” It should, of course, be kept in mind, how- 
ever, that when the Hoover case was before the Court, 
the effect of its opinion on the doctrine of the Postum 
case was not being considered by the Justices. 

The reiteration in the Postum case of the statement that 
the action of the Court of Customs and Patent Appeals 
was merely administrative may have rested on a different 
ground. It may have been the Court’s conception that 
the review in the Court of Customs and Patent Appeals 
was not of a judicial nature, but merely an administrative 
power to “revise” an earlier administrative order. In- 
deed the language of the statute referring to appeals in 
patent cases uses language’®® similar to that which the 
Court, in Federal Radio Commission v. Nelson Bros.," 


11 Jd. at pp. 84, 87-88. 

127d, at p. 88. That a decision of a court in an equity action to secure the 
issuance of a patent is not binding on a subsequent suit, see Battery Patents 
Corp. v. Chicago Cycle Supply Co., 111 F. (2d) 861 (C. C. A. 7th, 1940). The 
equity suit, however, was between the applicant and the patent office; the 
alleged infringer in the later suit was not a party to the early suit. Battery 
Patents Corp. v. Coe, 68 App. D. C. 61, 93 F. (2d) 220 (1937). The problem 
of res adjudicata in these instances has not been resolved. See, e.g., Knutson v. 
Gallsworthy, 82 App. D. C. 304, 164 F. (2d) 497, 501 (1947); (1949) 28 
Nes. L. Rev. 449. 

13 “The court [of Customs and Patent Appeals], on petition, shall hear and 
determine such appeal, and revise the decision appealed from in a summary way, 
on the evidence produced before the commissioner, at such early and convenient 
time as the court may appoint; and the revision shall be confined to the points 
“ioe in the reasons of appeal.” Rev. Stat. (1875) § 4914, 35 U. S. C. §62 

14289 U. S. 266, 53 Sup. Ct. 627, 77 L. ed. 1166 (1933). 
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stated to be an authorization of administrative rather than 
judicial review.’ But there are two important distinc- 
tions: (1) the Court of Customs and Patent Appeals is 
not authorized to receive additional evidence as was the 
Court of Appeals for the District of Columbia; (2) the 
Court of Customs and Patent Appeals is not empowered 
to “enter such judgment as to it may seem just”; that is, 
to substitute its own judgment for that of the administra- 
tive officer. When the Court of Appeals for the District 
of Columbia Circuit’s power over the issuance of radio 
station licenses was restricted so that it could not receive 
evidence and could not substitute its own judgment for 
that of the administrative body, its decisions were review- 
able by the Supreme Court.” In any event, this language 
of “revision” is not contained in the provisions of Title 28 
describing the powers of the Court of Customs and Pat- 
ent Appeals in trade-mark and patent cases." Nor does 
the applicable provision as to appeals to the Court of 
Customs and Patent Appeals in trade-mark cases contain 


99:18 


the language as to “revision. Moreover, in practice, 
the Court of Customs and Patent Appeals, would seem 
to review Patent Office decisions in a judicial rather than 
an administrative manner.” 


15 “Under § 16 of the Radio Act of 1927, the Court of Appeals, on appeal from 
decisions of the Radio Commission, was directed to ‘hear, review, and determine 
the appeal’ upon the record made before the Commission, and upon such addi- 
tional evidence as the Court might receive, and was empowered to ‘alter or 
revise the decision appealed from and enter such judgment as to it may seem 
just.” Id. at p. 274. 

16 Federal Communications Commission v. Pottsville Broadcasting Co., 309 
U. S. 134, 144-145, 60 Sup. Ct. 437, 84 L. ed. 451 (1940); Federal Radio Com- 
mission v. Nelson Bros., supra note 14 at pp. 274-78. 

17 Title 28 United States Code section 1542 (1948): “The Court of Customs 
and Patent Appeals shall have jurisdiction of appeals from decisions of: 

(1) the Board of Appeals and the Board of Interference Examiners of the 
P-tent Office as to patent applications and interferences, at the instance of an 
applicant for a patent or any party to a patent interference, and such appeal by 
an applicant shall waive his right to proceed under section 63 of Title 35; and 

(2) the Commissioner of Patents as to trade-mark applications and proceed- 
ings as provided in Section 1071 of Title 15.” 

1860 Stat. 435 (1946), 15 U. S. C. § 1071 (1946). 

19 See, ¢.g., Application of Curley, 158 F. (2d) 300 (C. C. P. A. ret 
Revere Paint Co. v. Twentieth Century Chemical Co., 150 F. (2d) 135 (C. C 
P. A. 1945); Weco Products Co. v. Milton Ray Co., 143 F. os 985 (C. C 
P. = 1944); Vitab Corp. v. Knox Co., 143 F. (2d) "883 (C.C. P. A, 1944) ; 
Prince Matchabelli, Inc. v. De Botelho, 139 F. (2d) 519 (C. ol P. A. 1943) ; 
In re Schwarz, 117 F. (2d) 758 (C. C. P. A. ray : . amid Ward & 
Co. v. Sears, Roebuck & Co., 49 F. (2d) 842 (C. C. P. A. 1931). 
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Had the statutory changes noted above resulted from 
a conscious endeavor on the part of the revisers of 
Title 28 to expand the Supreme Court’s jurisdiction 
over the Court of Customs and Patent Appeals, apart 
from constitutional difficulties, the Supreme Court would 
undoubtedly accede to the expansion. Since, however, 
the revisers seem to have been completely unaware of the 
potential effect of their changes, it is more likely the 
Court will hold that, absent the necessary intent, no ex- 
pansion of the Supreme Court’s jurisdiction has been 
effected. But if the Court feels bound by the literal 
breadth of the revisers’ language, on the constitutional 
question the Court may well rule that when, in the 
Hoover case it said “the effect of adjudication in equity 
[is] the same as that of decision on appeal,” it meant “the 
effect of adjudication in equity is the same as that of 
decision on appeal, except that the statutory restriction in 
35 U. S. C. § 62” shall be applicable to decisions on ap- 
peal and not to suits in equity.” If so, the decisions of the 
Court of Customs and Patent Appeals do not have the 
adjudicative effect nor, a fortiori, the same degree of 
finality as those of a district court in an equity proceeding. 
Consequently, both the rationale of the Postum case, and 
the decisions preceding it, which refused review of patent 
and trade-mark cases, when the Court of Appeals pos- 
sessed the jurisdiction now exercised by the Court of Cus- 
toms and Patent Appeals, on the ground that such deci- 
sions were not “final,” *® are still authority for refusing 
review. If, on the other hand, the validity of a patent 
or trade-mark may be called into question by the losing 


20 “But no opinion or decision of the court [of Customs and Patent Appeals] 
in any such case shall preclude any person interested from the right to contest 
the validity of such patent in any court wherein the same may be called in 
question.” 

21 Frasch v. Moore, 211 U. S. 1, 29 Sup. Ct. 6, 53 L. ed. 65 (1908) ; 

Atkins & Co. v. Moore, 212 u S. 285, 29 Sup. Ct. 390, 53 L. ed. 515 (1509) 
with which compare United ie ex rel. Baldwin Co. v. Robertson, 265 U. S. 
168, 44 Sup. Ct. 508, 68 L. ed. 962 (1924). At the time these decisions were 
rendered, the equity proceeding was in addition to review in the court of 
appeals on appeal from the Patent Office. By the Act of March 2, 1929, c. 488, 
§§ 1 and 2, 45 Stat. 1475, 1476, Title 28 United States Code sections 308-11 
oe the equity review was made alternative, and it has so remained since 
that time. 
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party whether after a decision of the district court or 
after a decision of the Court of Customs and Patent Ap- 
peals, then the adjudicative effect and finality of both 
proceedings is the same, and it can scarcely be said that 
review of the former by the Supreme Court is permis- 
sible, whereas review of the latter is not, either because 
it is not “final” or because it is ‘“‘administrative.” 

Whatever the ultimate result, in the current status of 
the cases and statutes, it is incumbent either on Congress 
or on the Supreme Court” to resolve the question whether 
certiorari may properly be sought from decisions of the 
Court of Customs and Patent Appeals in case originating 
in the Patent Office. 


TARIFF COMMISSION CASES 


Section 316 of the Tariff Act of 1922” extended the 
jurisdiction of the then Court of Customs Appeals to em- 
brace appeals from the Tariff Commission. On such 
appeals that Court could review questions of law affect- 
ing the findings of that Commission made pursuant to 
its statutory duty to assist the President in protecting 
domestic trade and industry against unfair methods of 
competition and unfair acts in importation of articles into 
the United States. The same section also provided that 
the decision of the Court of Customs Appeals in such a 
proceeding might be reviewed by the Supreme Court 
upon certiorari. ‘The constitutional authority of the 
Court of Customs Appeals to accept the jurisdiction thus 
thrust upon it was challenged by application to the Su- 
preme Court for a writ of prohibition. The Supreme 
Court, in Ex parte Bakelite Corporation,” denied the 
writ of prohibition, on the ground, however, that it did 
not matter whether the appeal to the Court of Customs 


22 Thus, in a case which might even call for denial of certiorari on other 
grounds, the Supreme Court, if presented with this jurisdictional problem, ought 
to resolve it by full opinion. 

23 Act of September 21, 1922, c. 356, § 316, 42 Stat. 858, 943. 

24279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929). 
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Appeals involved a case or controversy, since that court 
was not a constitutional court. But the question preter- 
mitted was a grave one, for it underlay the validity of 
the provision for review by the Supreme Court by cer- 
tiorari in such cases.” 

The issue became academic as a result of the repeal by 
the Tariff Act of 1930” of the right to review by certio- 
rari authorized by Section 316. And a provision in the 
1930 statute made decisions of the Court of Customs and 
Patent Appeals in Tariff Commission cases final.” The 
Supreme Court could then refuse to entertain petitions 
for certiorari from the Court of Customs and Patent Ap- 
peals in Tariff Commission cases solely on the basis of 
lack of any statutory authorization to review such deci- 
sions.” But the revision of Title 28 revived the problem 
and compounded the dilemma. For while Title 28, Sec- 
tion 1256 authorizes review of all “cases” coming from the 
Court of Customs and Patent Appeals, thus restoring the 
provision for review contained in the 1922 Acct, it leaves 
intact the provisions of the 1930 statute making decisions 
of the Court of Customs and Patent Appeals final in 
Tariff Commission cases. 

Once again, the revisers of Title 28, have by inadver- 
tence, reopened an important issue as to the power and 
jurisdiction of the Supreme Court. Once again, it is 
likely that, in view of the jealousy with which it views 
the confines of its jurisdiction, the Court will construe 
the 1930 Act’s provision for finality of decisions of the 
Court of Customs and Patent Appeals as governing and 
will not permit review by certiorari. But once again the 


25 “There is also a provision purporting to subject the decision of that court 
to review by this Court upon certiorari.” Jd. at p. 447. (Emphasis added.) 

26 Act of June 17, 1930, c. 497, § 651 (a) (1), 46 Sra. 590, 702. 

27“The judgment of said court shall be final.” 46 Stat. 590, 703, (1930), 
19 U. S. C. $1377 (c) (1946). 

28 International Agricultural Corp. v. Amtorg Trading Corp., 296 U. S. 576, 
56 Sup. Ct. 102, 80 L. ed. 407 (1935); “Petition for writ of certiorari to the 
United States Court of Customs and Patent Appeals denied for want of juris- 


diction. Act of June 17, 1930, c. 497, § 337(c), 46 Star. 590, 703-704, U. S. 
Code, Title 19, § 1337(c).” 
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dubiety requires resolution either by act of Congress or 
decision of the Supreme Court.” 


Obviously, these problems of the jurisdiction of the 
Supreme Court to review certain types of decisions of the 
Court of Customs and Patent Appeals are not of world- 
shaking importance. Indeed, even if it possesses the 
power to do so in such cases, only in the rarest instance 
would the Supreme Court grant certiorari. Nevertheless 

[i]f there is any area of the law which should be crystal-clear, it is 
the jurisdiction of courts. And clearest of all should be 
the jurisdiction of the Supreme Court of the United States.*° 
No investigation is bootless which is founded upon this 
principle. 
29 See note 22, supra 


30 Wolfson and Kurland, Certificates by States Courts as to the Existence of 
a Federal Question, 63 Harv. L. Rev. 111 (1949). 
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JURISDICTIONAL PROBLEMS RAISED IN RECENT DECISIONS UNDER 
Tue Naturat Gas Act 


Upon the passage of the Natural Gas Act? which in sec. 1(b) con- 
ferred upon the Federal Power Commission authority to regulate 
“. . . transportation of natural gas in interstate commerce, 
sale in interstate commerce of natural gas for resale for ultimate 
public consumption. . . .”, but expressly provided that the provi- 
sions of the Act should not apply “. . . to any other transportation 
or sale of natural gas or to the local distribution of natural gas or to 
the facilities used for such distribution or to the production or gath- 
ering of natural gas,” litigation to determine the extent of the com- 
mission’s authority became inevitable.” 


Jurisdiction Over Production Properties—Background 


The question of the applicability of sec. 1(b) to properties used in 
production and gathering was first raised in Federal Power Com- 
mission v. Hope Natural Gas Co.* in an amicus curiae brief filed by 
the State of West Virginia. Since the question had not been put in 
issue by the company, there was no express ruling upon it. The 


problem was squarely presented in Colorado Interstate Gas Co. v. 
Federal Power Commission,® where the Supreme Court held that the 
commission was acting within its authority when it included within 
the company’s rate base the value of its production and gathering 
properties. The Court recognized the indirect effect on the value of 
those properties, but differentiated between such indirect regulation 
and direct regulation of the activities of producing and gathering. 


152 Ti98 = (1938), as amended 56 Srat. 83 (1942), 15 U. S. C. § 717 
et seq. 

2 The earlier cases were concerned with jurisdiction over sales by producers 
and gatherers to companies engaged in interstate commerce. The commission 
disclaimed jurisdiction where sales were made immediately upon completion of 
producing and gathering. In the Matter of Columbian Fuel Corp., 2 F. P. C. 
200, 35 P. U. R. (N. S.) 3 (1940). But it took jurisdiction where there was 
intervening transportation. In the Matter of Billings Gas Co., 2 F. P. C. 288, 
35 P. U. R. (N. S.) 321 (1940). Peoples Natural Gas Co. v. Federal Power 
Commission, 75 App. D. C. 235, 127 F. (2d) 153 (1942), decided on the plead- 
ings and unclear whether there was intervening transportation, followed the 
Columbian dissent, distinguishing between producing and gathering on one hand 
and sales on the other. In Interstate Natural Gas Co. v. Federal Power Com- 
mission, 331 U. S. 682, 692, 67 Sup. Ct. 1482, 91 L. ed. 1742 (1947), there ap- 
parently was intervening transportation, but the Court, ignoring the Billings 
theory, followed the Peoples case instead—“[b]ly the time the sales are con- 
summated, nothing further in the gathering process remains to be done.” 

8 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 333 (1944). 

4Td. at p. 614, n. 25. 

5 324 U. S. 581, "65 Sup. Ct. 829, 89 L. ed. 1206 (1945). 
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The Panhandle Case 


Quite a different problem was presented in Federal Power Com- 
mission v. Panhandle Eastern Pipe Line Co.® Respondent Panhandle 
was engaged in interstate commerce in natural gas by means of a 
pipe line system running from Texas to Michigan. Among its other 
properties were certain gas leases to approximately 97,000 acres of 
land in Kansas, which land was undeveloped and not connected with 
any pipe line system. In September, 1948, Panhandle organized 
Hugoton Production Co., and in October, 1948, in return for all 
the outstanding stock of Hugoton and certain options, Panhandle 
transferred those gas leases to Hugoton. Panhandle then declared 
a dividend of one-half share of Hugoton stock to each share of Pan- 
handle common stock. Prior to the dividend distribution date the 
F. P. C. ordered an investigation into the proposed operation of 
Hugoton and the transfer of the gas leases to it by Panhandle. Upon 
the latter’s refusal to comply with the commission’s order to show 
cause why the transfer and stock distribution should not be pro- 
hibited without the commission’s consent, the commission applied to 
the courts for a temporary restraining order and a preliminary in- 
junction to maintain the status quo pending final hearing and de- 
termination by the commission of the questions involved. The tem- 
porary order was issued but the injunction denied.’ In affirming the 
Court of Appeals, the Supreme Court held that the Federal Power 
Commission has no jurisdiction under the Natural Gas Act over the 
transfer of natural gas leases.® 

The commission urged that inasmuch as Congress had given it 
authority under the Act to determine cost of production,® and of 
property cost and value,’® to determine adequacy of gas reserves," 
to prescribe rules for the keeping of records and accounts,’? and to 
require such reports as it deemed necessary,’* Congress had thereby 
evidenced its intention that the prohibitions of sec. 1(b) should not 
be absolute. But the Court refused to extend that “certain measure 
of authority” claimed by the commission in the face of the express 
exclusion of sec. 1(b). 

The commission further urged that Panhandle had dedicated its 
reserves to discharge its public utility obligation by including them 


6 337 U. S. 498, 69 Sup. Ct. 1251 (1949). 

7172 F. (2d) 57 (C. A. 3d, 1949). 

—— Power Commission y. Panhandle Eastern Pipe Line Co., supra 
note 6. 

® Natural Gas Act, supra note 1, sec. 5(b). 

10 Td., sec. 6(a). 

11 Td., sec. 14(b). 

12 Jd., secs. Ary 9(a). 

18 Td., secs. 6(b), 10(a). 
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in its applications for certificates of convenience and necessity,** and 
as used and useful property in its rate base,’® and therefore the com- 
mission had implied authority to insure adequate service and to pro- 
tect its rate making function; further, that no company could aban- 
don any facilities subject to commission jurisdiction without the lat- 
ter’s consent.'® 

But each of the sections relied upon covers only facilities subject 
to commission jurisdiction, and thus the commission was only beg- 
ging the question in its argument that the reserves were subject to its 
jurisdiction. The commission’s arguments failing, the Court had no 
choice but to follow the mandate of sec. 1(b). The Court was com- 
forted by the fact that during ten years under the Act the commission 
had never before asserted the right to regulate transfers of natural 
gas leases. 

In the dissent by Black, J., Douglas and Rutledge, JJ., concurring, 
the minority refused to “. . attribute such a meaningless and 
deceptive action to the Congress.” ** The dissent distinguished be- 
tween activities and facilities of production and gathering, arguing 
that only the activities were excluded from regulation, since sec. 1 (b) 
expressly excluded the facilities used for distribution, but made no 
mention of the facilities for production and gathering; that therefore 
production and gathering facilities were not excluded.** Of this, 
Reed, J., for the majority in the Panhandle case said at p. 505: “Of 
course leases are an essential part of production.” Mr. Justice Reed, 
however, at a later point in his opinion referred to the “activity” of 
transfer of ownership. 

The immediate purpose of the Natural Gas Act was to supplement 
state regulation rather than to interfere with it.1° It has long been 
recognized that in the absence of inconsistent federal regulation the 
states might properly act to regulate certain matters which, although 
technically in interstate commerce, were of primary local impor- 
tance.*° With respect to sec. 1(b), the Supreme Court in the /nter- 
state case has said, “The purpose of that restriction was, rather, to 

14 Jd., sec. 7(c). 

15 Jd., secs. 4, 5. 

16 Td., sec. 7(b). 

‘ 7 —— Power Commission y. Panhandle Eastern Pipe Line Co., supra note 

18 See Interstate Natural Gas Co. v. Federal Power Commission, 156 F. (2d) 
949, 951 (C. C. A. Sth, 1946); But see id. at p. 955 (dissenting opinion). 

19 Public Utilities Commission y. United Fuel Gas Co., 317 U. S. 456, 467, 63 
Sup. Ct. 369, 87 L. ed. 396 (1943); Interstate Natural Gas Co. v. Federal 
Power Commission, cited note 2 supra. 

20 Pennsylvania Gas Co. v. Public Service Commission, 252 U. S. 23, 40 Sup. 
Ct. 279, 64 L. ed. 434 (1920); Port Richmond Ferry Co. v. Board of Chosen 
Freeholders, 234 U. S. 317, 34 Sup. Ct. 821, 58 L. ed. 1330 (1914); Cooley v. 


Wardens of Port of Philadelphia, 12 How. 299, 13 L. ed. 996 (U. S. 1851); 
Willson y. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L. ed. 412 (U. S. 1829). 
















EDITORIAL NOTES 





205 


preserve in the States powers of regulation in areas in which the 
States are constitutionally competent to act’; “Sales which merely 
‘affect’ interstate commerce are outside the Act.”** The Court 
recognizes that Congress didn’t intend to “. . . extend the power of 
the Commission to the constitutional limit of congressional authority 
over commerce.” *? However, the extent of authority conferred by 
the Act will not be measured by what would be within state control 
if Congress had not acted,”* although the area of permissible state 
regulation will be considered in determining Congressional intent be- 
hind the Act.2* And the courts will not ignore the fact that a com- 
pany in other litigation contended successfully that the sales in ques- 
tion were in interstate commerce and beyond state regulation.” 

The ultimate purpose of this federal regulation is protection to the 
consumer. The instant case leaves confusion and grave doubt as to 
the efficacy of the Natural Gas Act to achieve this end. The majority 
at one point declare that their holding is that “. . . the transfer of 
undeveloped gas leases is an activity related to the production and 
gathering of natural gas and beyond the coverage of the Act. . . .”,”° 
but there is nothing in the opinion to justify belief that the Court 
would distinguish between undeveloped and developed gas leases. As 
the law now stands, there is nothing to prevent a natural gas com- 
pany from rendering itself virtually impotent by disposing of its en- 
tire gas reserves, as well as all its other production and gathering 
facilities. 

Further it appears that the requirements of sec. 7(e) of the Act 
that a certificate of convenience and necessity shall be denied unless 
the applicant is found to be “. . . able and willing properly to do 
the acts and to perform the service proposed. . . .” are completely 
subverted, since, 


If an applicant for a certificate could, free of any Commission 
control, dispose of its gas reserves immediately after the cer- 
tificate was issued, the Commission’s findings as to ability to 
perform would be without substance or meaning the moment 
after they were made.** 


21 Interstate Natural Gas Co. v. Federal Power Commission, cited note 2 
supra at p. 690; Peoples Natural Gas Co. v. Federal Power Commission, cited 
note 2 supra at p. 241. 

22 Federal Power Commission vy. Panhandle Eastern Pipe Line Co., supra 
note 6 at p. 508. 

23 Peoples Natural Gas Co. v. Federal Power Commission, cited note 2 supra. 

24 Interstate Natural Gas Co. v. Federal Power Commission, cited note 2 
supra. 

25 Tbid. 

26 Federal Power Commission vy. Panhandle Eastern Pipe Line Co., supra note 
6 at p. 515. 
27 Brief for the Federal Power Commission on Writ of Certiorari, p. 49, 


Federal Power Commission vy. Panhandle Eastern Pipe Line Co., supra note 6. 
6 
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As to the claimed implied power to protect its rate making func- 
tion denied the commission by this decision: it appears that to the 
extent that a company’s rates are rendered unreasonable by its dis- 
posal of production or gathering facilities the commission may fix 
new rates under sec. 4(a) of the Act; but such a situation will only 
make for instability and inefficiency, as well as victimization of the 
consumer in the interim. After disposing of production or gathering 
facilities which are included as used and useful property in its rate 
base, a company is allowed by this decision to derive income computed 
on the basis of property which the company no longer possesses! 

In addition, this decision admits one of the very evils the Act was 
designed to prevent. Reserves costing Panhandle only $160,000 have 
apparently been capitalized by Hugoton at an inflated valuation of 
$10,000,000, which must inevitably be reflected in higher rates to the 
consumer.”® 

It is submitted that the solution to this dilemma should not be 
founded on anything so unsubstantial as the linguistic gymnastics at- 
tempted by the dissenters, although their efforts may invoke sympathy. 
Much can be done by the state regulatory bodies. However, the 
Kansas State Corporation Commission, which intervened in this ac- 
tion, did not claim power to regulate disposition of gas leases or re- 
serves. On the contrary, it stated that it encouraged the free inter- 
change of leases as an important factor in securing orderly develop- 
ment of the field.*® Thus state action is at best uncertain. Although 
to some extent inherent in the very nature of our federal system of 
government the essence of the difficulty lies in the ambiguous self- 
imposed limitations of Congress. 


Jurisdiction Over Transportation—The East Ohio Case 


The ambiguity of sec. 1(b) was again the subject of litigation in 
East Ohio Gas Co. v. Federal Power Commission.*® East Ohio was 
the owner and operator of certain pipe lines in Ohio. Its entire 
property and all of its business were in Ohio. None of its sales was 
to other companies for resale, nor was any of its gas consumed out- 
side of Ohio. The company received 85% of its gas from interstate 
companies (Hope and Panhandle) from outside of Ohio. These 
companies transported the gas into Ohio and delivered it there into 

28 Federal Power Commission v. Panhandle Eastern Pipe Line Co., supra 
note 6 at p. 520 (dissenting opinion). 

29 Brief of the Kansas State Corporation Commission in Opposition to the 


Petition for Writ of Certiorari, pp. 5, 8, D eens Power Commission v. Pan- 
handle on. Pipe Line Co., supra note 6. 


30 84 App C. —, 173 F. (2d) 429 (1949) ; aa VU. S. a 69 Sup. Ct. 
1516 (1949) feet granted) ; ; reversed on certiorari, 18 L. . 4080 (Jan. 9, 





EDITORIAL NOTES 207 


high pressure lines owned by East Ohio (comprising but 8% of the 
company’s total lines), from whence East Ohio carried the gas di- 
rectly to the consumers, some of whom were over 100 miles away. 
The rates at which Hope and Panhandle sold to East Ohio were un- 
der F. P. C. control; and East Ohio itself was subjected to com- 
plete regulation by the Ohio Public Utilities Commission.** 

The Federal Power Commission found that East Ohio was engaged 
in transportation of natural gas in interstate commerce and was a 
“natural gas company” within the meaning of the Act, and accord- 
ingly directed compliance with accounting orders and with orders to 
file the regular financial and statistical reports required by the com- 
mission.**? Thereupon East Ohio under sec. 19(b) of the Act sought 
review by the Court of Appeals for the District of Columbia.** 

That court, reasoning that since East Ohio’s operations were ex- 
clusively within Ohio they were not within sec. 2(7) of the Act de- 
fining interstate commerce as “. . . commerce between any point in 
a state and any point outside thereof. . . .”, refused to look elsewhere 
for judicial interpretation of “interstate commerce” and rejected the 
commission’s finding that East Ohio was a natural gas company 
within the Act. Edgerton, J., filed a dissent.** 

The issue presented to the Supreme Court was whether the af- 
firmative grant of jurisdiction over transportation in interstate com- 
merce is a separate and independent basis of commission jurisdiction 
or whether that grant should be construed in the light of the preamble 
and the exemptions in sec. 1(b) with the effect of limiting F. P. C. 
authority over transportation in interstate commerce to that primarily 
related to sales in interstate commerce for resale, i.e., wholesale trans- 
actions.*® 


81 The commission charged that regulation of East Ohio’s transportation in 
interstate commerce “ . is possible, not because the State of Ohio has con- 
stitutional power in the premises, but because East Ohio . . . has acquiesced 
in the Ohio Commission’s assertion and exercise of such jurisdiction.” Brief 
for the F. P. C., supra note 30 at pp. 23-24. 

As to tests applied by the Supreme Court in determining the validity of state 
regulations, see Illinois Natural Gas Co. v. Central Illinois Public Service Co., 
314 U. S. 498, 504-506, 62 Sup. Ct. 384, 86 L. ed. 371 (1942). 

82 East Ohio’s claim that cost of compliance would be between 1.5 and 2 
million dollars was disputed by the commission. Brief for the F. P. C., supra 
note 30 at pp. 78-79 

33 East Ohio Gas Co. v. Federal Power Commission, supra note 30. 

84“There is nothing in the terms of the Act or in its legislative history to 
indicate that Congress intended that a more restricted meaning be attributed to 
the phrase ‘in interstate commerce’ than that which theretofore had been given 
to it in the opinions of this Court.” Interstate Natural Gas Co. v. Federal 
Power Commission, cited note 2 supra at p. 688. But that Congress intended to 
or did confer unrestricted authority over interstate commerce is not a necessary 
conclusion. See Federal Power Commission y. Panhandle Eastern Pipe Line 
Co., supra note 6 at p 

85 The Supreme Court in 1931, in upholding the validity of certain state taxes, 
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Mr. Justice Black for the majority held that transportation in inter- 
state commerce afforded a separate and independent basis for F. P. C. 
jurisdiction. The Court reasoned that under its doctrines existing 
prior to the passage of the Natural Gas Act, the states would not 
have been able to regulate the operations in question; that inasmuch 
as it was the intent of Congress to occupy those areas which were 
then immune from state regulation, therefore the Act must apply to 
East Ohio, thus reversing the Court of Appeals. 

The dissenting opinion, written by Jackson, J., Frankfurter, J., 
joining, stated that there was no intent of Congress to “. . . cast its 
Acts forever in the mold made by prior decisions. . . .”; ** that even 
so, the “mold” as applied by the Court had lost its shape prior to the 
Act’s passage, even in tax cases, and had never been accepted in regu- 
lation cases. The dissenters deplored the Court’s inconsistent shift 
in emphasis from the retail-wholesale distinction and its reversion to 
the test of pressure reduction at point of entrance into local distribu- 
tion systems as the outer limit of permissible state regulation. 

Unless it is to be supposed that Congress would have expressly 
excepted from commission jurisdiction such purely intrastate trans- 
portation as was beyond its power to regulate under the commerce 
clause in the first place, it follows that the exemption of “local distri- 
bution” and “other transportation” must contemplate some area of 
transportation technically subject to Congressional regulation.*? 

The commission’s interpretation, that it has authority over trans- 
portation completely separate from wholesale sales,** i.e., with no 
regard as to the business character of the transportation, it was ar- 
gued, ignores the purpose of the Natural Gas Act and unduly mini- 
mizes, if it does not completely demolish, the express exemption from 
commission jurisdiction of “local distribution” and “other transpor- 
tation” of natural gas. 

Thus, under East Ohio’s interpretation, that type of transportation 
intended to be excepted is further identified by the accompanying ex- 
ceptions of retail sales, local distribution, local distribution facil- 


said that East Ohio, the same party as here, with substantially the same scope 
of operation, was engaged in interstate commerce. East Ohio Gas Co. v. Tax 
Commission, 283 U. S. 465, 51 Sup. Ct. 499, 75 L. ed. 1171 (1931). But see 
Federal Power Commission v. East Ohio Gas Co., 18 L. W. 4080, 4083 (Jan. 9, 
1950) (dissenting opinion). 

8618 L. W. 4084-5 (Jan. 9, 1950). 

37 The commission states that “. . . ‘other transportation’ . . . could include 

. transportation in “ay commerce,” but not transportation in interstate 

commerce. Brief for the F. P. C. .. supra note 30 at pp. 53-54. 

38 Jd. at pp. 16, 43, relying upon secs. 5 (b), 7 (a), and 7 (b), of the Natural 
Gas Act, supra note 1. 

For a later application of the same theories by the commission, see In the 
Matter of Consolidated Edison Co. of N. Y., F. P. C. Docket No. G-1167 
(Oct. 31, 1949). 
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ities, and production and gathering, i.e., transportation identified 
with and incidental to retail sales, local distribution, producing and 
gathering—operations which technically may be in or affect interstate 
commerce, but because of their primary local importance are within 
the area of permissible state regulation.*® The resulting jurisdiction 
of the commission over interstate transportation would be over that 
transportation identified with and incidental to the business of whole- 
sale sales in interstate commerce. Such a construction of sec. 1(b) is 
not without some support in the legislative history of the Natural 
Gas Act.*° Under the commission’s interpretation, transportation in 
interstate commerce unrelated to wholesale sales would be subject to 
regulation by the commission, but that such was the intention of 
Congress is not entirely supported by the record.* 

The Court of Appeals found that East Ohio was engaged solely 
in local distribution.*? That finding, however, was rejected by the 
Supreme Court, relying upon pressure-reduction tests in vogue at the 
time of passage of the Act, and characterizing the “local distribution” 
exception as “surplusage which ‘was not actually necessary.’” The 
dissent objected vigorously.** 

In this connection arise a number of problems, capable of infinite 
variation, as to the meaning of the word “local” within the Act. No 
universally acceptable test has yet been enunciated. The Court of 
Appeals viewed “local” as synonymous with “within the state.” A 
committee representing the natural gas industry regarded local distri- 
bution as commencing sometime after town-border regulation stations 


89 Note 20 supra. 
40 In response to a question concerning the extent of the Natural Gas Act put 
to Senator Wheeler of the Senate Committee on Interstate Commerce on the 
floor of the Senate: 

“Mr. Wheeler. It does not attempt to regulate the producers of natural gas 
or the distributors of natural gas; only those who sell it wholesale in inter- 
state commerce. . . . 

“Mr. Austin. Is the bill limited in its scope to the regulation of transpor- 
tation? 

“Mr. Wheeler. Yes; it is limited to transportation in interstate commerce, 
and it affects only those who sell gas wholesale.” 81 Cong. Rec. 9312 (1937). 

41 “Mr. King. . . . . As an illustration, if gas is produced in Wyoming and is 
transported for consumption into the Senator’s State or my State, would the 
Federal Power Commission have to do with such an activity? 

“Mr. Wheeler. No; . . . the bill does not interfere with the State regulation, 
in any way, shape or form.” Ibid. 

This would indicate that transportation incident to direct consumer sales 
is not within the Act, although in interstate commerce. 

42 See Missouri v. Kansas Natural Gas Co., 265 U. S. 298, 309, 44 Sup. Ct. 
544, 68 L. ed. 1027 (1924); But see East Ohio Gas Co. v. Tax Commission, 
cited note 35 supra at p. 470. 

43 Accord H. Rept. 709, 75th Cong., p. 3 (1937). “. . . since no jurisdiction 
is given to the Commission to regulate sales to consumers the Commission 
would have no authority over distribution, whether or not local in character.” 
(Emphasis supplied.) 
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were reached.** The F. P. C. concedes that local distribution begins 
somewhere in “. . . the vicinity of the Ohio cities where the gas is 
eventually reduced in pressure and distributed. . . .,” ** but carefully 
refrains from saying just where. 

It is incumbent upon Congress which declared that regulation of 
certain matters relating to interstate commerce of natural gas was 
“necessary in the public interest” ** to resolve the jurisdictional prob- 
lems posed by these recent decisions. Fortunately Congress is not 
unaware of it responsibility. 


Action Taken by the 81st Congress 


That Congress does recognize its responsibility is attested by the 
number of bills proposing amendments to the Natural Gas Act intro- 
duced in the first session of the 81st Congress.*7 Both the Kerr and 
Harris bills were intended primarily to clarify the confusion created 
by the Interstate decision.*® Both would amend sec. 1 (b) of the Act 
to expressly exempt from commission regulation so-called arm’s 
length sales *® by independent producers or gatherers made at or 
prior to the point of delivery of the gas into interstate transmission 
facilities, thus effecting a considerable windfall to a large segment of 
the natural gas industry made potentially subject to F. P. C. juris- 


44 Hearings before Committee on Interstate and Foreign Commerce on H. R. 
5423, 74th Cong., Ist Sess. (1935) pp. 1786, 1790. 

*° Brief for the F. P. C., supra note 30 at p. 51. 

46 Natural Gas Act, supra note 1, sec. 1 (a). 

47H. R. 79, H. R. 982, H. R. 1758, H. R. 4001, H. R. 4028, H. R. 5306, H. R. 
5703, S. 1498, S. 1831, S. 1873, 81st Cong. (1949). 

H. R. 79, by Rep. Lyle, H. R. 1758 by Rep. Harris, and S. 1873 by Sen. 
Reed, are substantially similar. H. R. 4001 by Rep. Hall, H. R. 4028 by Rep. 
McSweeney, and S. 1831 by Sen. Bricker, identical bills, were introduced shortly 
after the Court of Appeals decision in the East Ohio case. H. R. 982 by Rep. 
Dolliver offers a statement of policy objectives. H. R. 5306 by Rep. Crosser 
relates to the issuance of securities by natural gas companies. The Keogh bill, 
H. R. 5703, proposes to exclude production and facilities of natural gas com- 
panies from their rate base, and to allow instead as an operating expense the 
fair market value of the gas in the area where it is produced. Cf. Federal 
Power Commission v. Hope Natural Gas Co., supra note 3. 

Hearings have been held on the Lyle, Dolliver, and Harris bills. Hearings 
before the Committee on Interstate and Foreign Commerce on H. R. 79, H. R. 
982, and H. R. 1758, 81st Cong., Ist Sess. (1949). The Harris bill was re- 
ported with amendment, H. Rept. 1140, 81st Cong. (1949), and passed by the 
House. 95 Cong. Rec. Aug. 5, 1949 at 11082. 

The Kerr bill, S. 1498, also was reported out of committee, S. Rept. 567, 
81st Cong. (1949), but no action upon it or the Harris bill was taken by the 
Senate during the first session. 

The other bills mentioned were not reported out of committee. 

48 Interstate Natural Gas Co. v. Federal Power Commission, cited note 2 
supra. See McCreery, The Legal Consequences of the Interstate Natural Gas 
Company Decision and Related Cases (1948) 19 Miss. L. J. 153. 

49“Arm’s length” sales are those by a person, company, etc., not standing in 
such a relation to the purchaser that there is liable to be such an absence of 
independent bargaining transaction between them as to be contrary to the 
public interest. H. R. 1758, sec. 4, 81st Cong. (1949). 
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diction by the Interstate decision. By immunization of wholesale 
sales by independent producers or gatherers from federal rate control, 
the ultimate consumer rates would be subject to increase, i.e., the 
higher the price paid to the independent producer or gatherer, the 
higher will be the rates ultimately paid by the consumer. 

The Harris bill further sanctions the interpretation given to the 
Natural Gas Act by the Panhandle decision *° by expressly exempting 
production or gathering facilities from commission regulation. The 
Kerr bill, however, differs from the Harris bill on the latter point. 
The Kerr bill, as introduced, would exempt “any exploration, drill- 
ing, production or gathering operations,” *' but makes no specific 
mention of jurisdiction over production or gathering facilities. In 
a later section,®* however, it defines separately production and pro- 
duction facilities. By expressly distinguishing between the two, and 
yet failing to exempt “production facilities,” there is strong argu- 
ment at least, that in spite of the Panhandle decision, facilities would 
not be exempt from federal regulation.®* In view of the importance of 
the issue, a more definite declaration is desirable. 

Neither the Harris nor Kerr bill attempts to answer specifically 
the jurisdictional problems raised in the East Ohio case.** The Brick- 
er bill,5° however, was apparently designed for the very purpose of 
exempting from federal regulation companies such as the East Ohio 
company. It is in fact a much more drastic proposal. It would ex- 
empt local distribution for direct retail sales, and as well for whole- 
sale sales to other local distributors. Local distribution is defined 
in the bill to include transportation from the “. . . areas of such 
local distribution to the point or points within or at the border of 
such State at which natural gas is received from the facilities of a 
natural gas company.” °° 


Conclusion 


It is impossible to anticipate all possible interpretations of a given 
statute or all the circumstances which might vary its application. 


50 — Power Commission y. Panhandle Eastern Pipe Line Co., supra 
note 6. 

51S. 1498, sec. 1, 8lst Cong. (1949). 

52 Td., sec. 4 

53 See Hearings before the Committee on Interstate and Foreign Commerce 
on S. 1498, 81st Cong., Ist Sess. (1949) p. 12. 

54 East Ohio Gas Co. v. Federal Power Commission, supra note 30. 

The Harris bill, H. R. 1758, sec. 4, contains the following provision: “ ‘Trans- 
portation of natural gas in interstate commerce within the meaning of this act’ 
is limited to the movement of natural gas in interstate commerce through pipe- 
lines and related facilities . . . after the completion of production or gathering 
as above defined.” 

55S. 1831, 8lst Cong. (1949). 

56 Tbid. Cf. Illinois Natural Gas Co. v. Central Illinois Public Service Co., 
cited note 31 supra. 
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Once, however, hidden defects or latent ambiguities have been ex- 
posed under the judicial spotlight, and substantial doubt has been 
cast upon its purpose and effect, the public interest demands re- 
examination and resolution of the difficulties in light of the newly 
existing factors. That such is the case with the Natural Gas Act, it 
is submitted, is clearly shown by the trend of decisions culminating 
in those discussed above. 


Joun A. Boyer. 


JupiciaL DEcIsIONS ON THE DEFINITIONAL STRUCTURE OF THE 
RoBiNsoN-PATMAN ACT 


That the Robinson-Patman Act,’ like the Clayton Act? which it 
amended, incorporates terminology so broad as to leave much to the 
discretion of the body applying the Act is readily recognizable. Such 
phrases as “to lessen competition or tend to create a monopoly,” “to 
injure, destroy, or prevent competition,” and “promotive of monop- 
oly” are sweepingly general terms and it was obviously intended by 
Congress, in so phrasing the Act, that the Federal Trade Commission 
should interpret this broad language in the light of its expert judg- 
ment. It was probably anticipated when the Act was passed that the 
courts would ultimately be called upon to determine the import and 
intended limitations of such phrases. Perhaps less predictable was 
the necessity of interpretation by the commission and the courts of 
words of seemingly well-established meaning. Words such as “pur- 
chaser,” “sale,” “commodity,” and “like grade and quality” appear, 
at first glance, to be sufficiently definite as to present no problem of 
construction. However, to the extent that words of a statute must 
be read in the light of the intent of the legislative body * and in con- 
text,* it is apparent that the ordinary meanings of the words are not 
necessarily so applicable as to render judicial interpretation needless. 
In a field as complex as the regulation of trade practices, the process 
of determining whether or not certain acts or actors are comprehended 
within the terms of the Act may be a long-continued one. 

The purpose of this note is to determine the direction which the 
courts and, to some extent, the Federal Trade Commission have pur- 
sued in construing various terms in the Act. Among the terms which 
will be considered are “purchaser,” “sale,” “commodity” and “like 
grade and quality.” The expression and concept of “trade area,” 
which, through it does not appear in the Act itself, has been used by 
the courts and by the commission, will also be considered. 


149 Srat. 1526 (1936), 15 U. S. C. §13 (1946). 

2 38 Srat. 730 (1914), 15 U. S. C. §12 et seg. (1946). 
350 Am. Jur., Statutes, §§ 223, 239. 

4 Id., § 247. 
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Purchaser 


Since the Act makes it unlawful “to discriminate in price between 
different purchasers of commodities of like grade and quality,” it is 
pertinent to inquire what constitutes a “purchaser.” In Shaw’s, Inc., 
v.Wilson-Jones Co.® it was held that “purchaser” means one who 
purchases, a buyer or vendee, not one who merely seeks to purchase. 
Nor would past purchases render one a “purchaser.” Appellant 
Shaw’s, in that case, brought an action against Wilson-Jones for 
treble damages under Section 4 of the Clayton Act.* Appellant sold 
supplies used for elections. For a period of three years it had pur- 
chased such supplies from appellee, a manufacturer selling only to 
dealers. Shaw’s had informed the appellee that they intended to bid 
on a contract to supply the Registration Commission of Philadelphia, 
and appellee had repeatedly promised to furnish them with price lists. 
A few days before the bids were due, however, appellee refused to 
furnish Shaw’s with the lists. Instead it furnished them to a com- 
petitor of Shaw’s who secured the contract. 

The lower court in granting a motion to dismiss had uttered dictum 
that “. . . selling to one at a price and refusing to sell to another at 
any price is a price discrimination, there being no other reason for 
the refusal to sell. . . .”7 The court held that there was a difference, 


however, between a refusal to sell and a refusal to give a price quota- 
tion. This, combined with the fact that the prospective purchaser’s 
offer was conditioned upon his making a resale, led the court to decide 
that there was no price discrimination. 


Undoubtedly a refusal to quote prices might fairly, and or- 
dinarily would, be interpreted as a refusal to sell, but none the 
less a vendor might be willing to sell at a price and yet be 
unwilling to quote a price for a contingent sale in the indefinite 
future.® 


The Circuit Court of Appeals, affirming on appeal, neither adopted 
nor expressly disaffirmed the dictum of the lower court that a refusal 
to sell is a price discrimination. It did state that a refusal to offer 
a price is not a discrimination. There must be at least two purchasers, 
the court said, and “purchaser” means a buyer or vendee; the fact 
that appellant was a customer of the appellee did not render him a 
purchaser; for the Act to be operative, the alleged discrimination 
must concern goods “in the flow of commerce.” After detailing the 
considerations that led it to holding that the Act applies to “pur- 


5105 F. (2d) 331 (C. C. A. 3d, 1939). 

6 38 Srar. 731 (1914), 15 U. S. C. §15 (1946). 

7 Shaw’s Inc. v. Wilson-Jones Co., 26 F. Supp. 713, 714 (E. D. Pa. 1939). 
8 Id. at pp. 714, 715. 
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chasers” in the strict sense of persons who actually buy, the court 
held that, since no goods or commodities were offered to the appel- 
lant, the terms of the subsection were not met. 


The Act does not compel a seller of commodities to offer them 
to all persons who may wish to bid upon a contract to resell 
them to a third party. The discrimination in price prohibited 
by the subsection is discrimination in respect to commodities sold 
to purchasers.® 


The decision in the Shaw’s case was followed in Sorrentino v. 
Glen-Gery Shale Brick Corporation.’® In that case, the plaintiff, 
Sorrentino, who was engaged in selling building materials had, dur- 
ing the latter part of 1941, purchased and received bricks from 
the Glen-Gery Corporation, one of the defendants. Upon Glen- 
Gery’s assurance that it would continue to fill any orders he placed, 
plaintiff expended $40,000 in enlarging his facilities. Defendant 
Glen-Gery thereafter informed the plaintiff that since defendant 
Margolis had threatened to withdraw his account from them if they 
continued to sell to him, they would thereafter make no further sales 
to plaintiff, and that plaintiff would have to make further purchases 
from Margolis. Plaintiff sued for treble damages under Section 4 
of the Clayton Act" alleging, inter alia, violation of the Clayton Act 
as amended by the Robinson-Patman Act.’* In granting the de- 
fendants’ motion to dismiss, the court stated that the phrase making 
it unlawful “to discriminate in price between different purchasers” 
does not include a refusal to offer a price to a customer upon goods 
which the customer desires to offer for resale, but that at least two 
purchases must have taken place. Quoting Shaw’s case, it declared 
that “purchaser” means one who purchases, a buyer or vendee, not 
one who seeks to purchase or goes into the market place for the 
purpose of purchasing, or a prospective purchaser. For the Act to 
be operative, the court held, goods must at least be touched or af- 
fected by the flow of commerce; past purchases or conversations in 
respect to possible future purchases being insufficient.'* 

The essence of the holding in the Shaw’s and Sorrentino cases is 
that mere refusal to sell does not constitute a discrimination, and that 
this is true though the complaining party has made purchases in the 
past. The decisions make it clear that there must be at least two 
purchases. 


The statement in the Sorrentino opinion that “past purchases are 


® Supra note 5 at p. 334. 
1046 F. Supp. 709 (E. D. Pa. 1942). 
11 Supra note 6. 

12 Supra notes 1 and 2. 

13 Supra note 10 at p. 712. 
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insufficient” raises the question as to what the time relationship be- 
tween the two requisite purchases must be, if any. Must there be 
such time-proximity between the two purchases that the purchasers 
are offering the goods for resale at the same time? The case does 
not raise the question and the opinion does not suggest an answer. 
Logically, however, it would seem that, as regards injury to compe- 
tition between the purchasers at least, the two purchases must be 
so close in time, as in area, that the commodities are actually being 
offered for resale in competition. 

A recent decision to the same effect as these above is A. J. Good- 
man & Son, Inc. v. United Lacquer Manufacturing Corp.* In that 
case, plaintiff, Goodman & Son, entered into a contract with the de- 
fendant by which the latter agreed to sell plaintiff 18,000 gallons of 
lacquer at $1.85 per gallon, conditioned upon plaintiff's being award- 
ed a contract to furnish the lacquer to the State of New Hampshire. 
Unknown to the plaintiff, the defendant then submitted a bid to the 
state at a price lower than that offered to plaintiff and was awarded 
the contract. Defendant’s motion to dismiss was granted, on the 
ground that the Act requires that there be actual sales at two different 
prices to two different actual buyers and that discrimination against 
prospective buyers is not an offense. 


It is clear that there is an allegation that the prices asked by 
the defendant from two different prospective buyers is not the 
same. But Sec. 13(a) [Clayton Act, sec. 2(a) as amended] 
deals only with price discrimination between purchasers. Here 
there is only one purchaser, the State of New Hampshire. It 
is not enough that a prospective purchaser, the plaintiff, would 
have had to pay a higher price if it did buy.’® 


It should be noted that in the Goodman case there was an actual 
contract, though conditional, to sell to plaintiff at a price higher than 
what the state was subsequently charged. The mere contract, with- 
out more, apparently does not put the goods “into the flow of com- 
merce” to the extent that a discriminatory price in the contract 
would amount to a price discrimination under Section 2(a) of the 
Clayton Act as amended by the Robinson-Patman Act. The con- 
tract to purchase does not render the party who contracts to purchase 
a “purchaser” under this decision. 

Interesting light on the limitation of the term “purchaser” is shed 
by the charge to the jury in the case of P. M. Nachman v. Shell Oil 
Company, Inc.*® In that case, plaintiff had been purchasing gas from 


1481 F. Supp. 890 (Mass. 1949). 

15 Td. at p. 892. 

16 Civil Action No. 1931, District Court of the U. S. for Dist. of Md. (1945), 
reported in C. C. H., Trade Reg. Service, p. 57,758. 
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the defendant at Aldie, Virginia, at an alleged discriminatory high 
price. Defendant’s prices at the time, like those of other gasoline pro- 
ducers in the area, were graduated from 12%c per gallon to 15%4c 
per gallon depending on the distance from the District of Columbia. 
Plaintiff had asked defendant to furnish him gasoline in Middleburg, 
Virginia, where the established price was 15¥%4c per gallon, at 12%c 
per gallon which was the price charged in the District of Columbia. 
Defendant refused, and plaintiff made no purchases of gasoline at 
Middleburg. Plaintiff claimed that the refusal to sell at Middleburg 
at the District of Columbia prices was discriminatory. In holding 
that the plaintiff had not brought himself within the language of the 
Act, the court said: 


The plaintiff did not buy any gasoline from Shell Oil Company 
at Middleburg. He was not a purchaser of gasoline at Middle- 
burg from the Shell Oil Company. The discrimination primarily 
aimed at in the Act is discrimination in price whereby any one 
man who buys has to pay a higher price than his competitor. 
When the plaintiff does not buy anything from the defendant 
with respect to Middleburg, it does not seem that he is in a posi- 
tion to complain that he has been discriminated against in price 
because he did not pay any price. There must be two persons, 
one who is favored and one who is disfavored, and the plaintiff 
must be the disfavored purchaser from a seller. I do not mean 
to say that a refusal to sell may not amount in some circum- 
stances to a discrimination in price. . . . There may arise factual 
situations under the Robinson Patman Act in which a sale for 
a course of time to a man who is established in business may be 
relied upon for purchasing at a certain price and then a with- 
drawal of that price but accompanied by a statement that if he 
will pay a higher price “than I am charging your competitor I 
will sell to you, but I will not sell to you at the same old level 
price” —it is possible in that kind of a situation that the plaintiff 
might have a cause of action under this Robinson Patman Act; 
but that is not the case here. The plaintiff had no filling station 
at Middleburg or anywhere else near Middleburg in this par- 
ticular price zone where he could have bought from Shell and 
resold. . . . So he was not in a position to buy and he did not 
buy and, therefore, he was not a purchaser at Middleburg and 
never became a purchaser there; and the Shell Oil Company had 
no customer at Middleburg, according to the evidence. 


In the Nachman case, the plaintiff was a purchaser in the usual 
sense in that he was buying gasoline at Aldie at the time when he 
requested plaintiff to sell to him at Middleburg at the District of 
Columbia price. The court plainly indicated, none the less, that the 
refusal to sell to him there at that price was not discrimination. The 
implication is that not only must a party be a purchaser but also 
the discrimination in price must arise from an actual purchase. The 
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court does suggest, however, that under certain circumstances actual 
purchases might not be necessary. 

Recovery of treble damages was also denied a plaintiff in Chicago 
Seating Co. v. S. Karpen & Bros." because, as a mere prospective 
purchaser, he was not a “purchaser” within the terms of the Act. 
It was plaintiff’s contention that the defendant had violated Section 
2(e)** of the Act by refusing to accord him services accorded to 
other purchasers. Plaintiff alleged that he had been a customer of 
defendant; that defendant had induced a university to solicit bids 
for furniture specially designed by the defendant, prices for which 
could be quoted only by defendant; and that defendant had refused 
to quote prices or sell to plaintiff but had quoted prices to his com- 
petitors. Subsequently, plaintiff alleged, the defendant had induced 
another university to solicit bids, and had quoted prices and sold 
materials to the plaintiff but on a second solicitation of bids had 
again refused to quote prices or to sell materials. Later the defend- 
ant accepted orders from the plaintiff for its regular line of goods. 
After holding that defendant’s activity in inducing the universities 
to solicit bids was not such a “service” as was contemplated by the 
Act because it was primarily for the defendant’s own benefit, the 
court further ruled that the plaintiff was not a purchaser as defined 
in the Shaw’s case.’® “Purchaser” as used in 2(e)*° forbidding dis- 
crimination in offering services is thus construed to have the same 
meaning as “purchaser” in 2(a)** prohibiting discrimination in price. 

In the Shaw’s case*? it was held that the complaining party could 
be a “customer,” as a result of having made past purchases and yet 
not be a “purchaser” within the meaning of Section 2(a).2* The 
Chicago Seating Co.** decision indicates that a party may be a “cus- 
tomer” as a result of purchases made both prior to and subsequent 
to the alleged discriminatory failure to accord services and yet not be 
a “purchaser” within the terms of Section 2(e).*° It is interesting 
to note, therefore, that “customer” as used in Section 2(d)** and 
“purchaser” as used in Section 2(e)** are apparently used synony- 
mously.?* 


17 83 F. Supp. 409 (N. D. Ill. 1949). 

18 49 Stat. 1527 (1936), 15 U. S. C. §13 (1946). 

19 Supra note 5. 

20 Supra note 18. 

21 Supra note 1. 

22 Supra note 5. 

23 Supra note 1. 

24 Supra note 17. 

25 Supra note 18. 

26 Ibid. 

27 [bid. 

28 Dunn, “Section 2(d) and (e) of the Clayton Act, as Amended by the Rob- 
inson-Patman Act” (1946), Robinson-Patman Act Symposium. 
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Sale 


The close relationship between the construction of the term “pur- 
chaser” and that of the term “sale” is apparent from a reading of the 
cases cited above. In each instance the complaining party was held 
not to be a “purchaser” because there was no actual “sale” to him. 

The decision in Package Closure Corporation v. Sealright Com- 
pany*® is worthy of comment in this regard. Its significance lies more 
in pointing out the need for specificity in alleging discriminatory sales 
than in defining “sales.” 

In affirming the lower court’s dismissal of the complaint as to causes 
of action alleged for violation of the Clayton Act, the majority of 
the court stated, without comment, that no actual discriminatory sales 
were alleged. (Judge Frank dissented from this holding.) Inas- 
much as the complaint alleged, in general terms, sales that could be 
construed to be discriminatory, the implication of the decision is that 
specific discriminatory sales must be alleged if the complaint is to 
be sufficient. 

In the case of General Shale Products Corporation v. Struck Con- 
struction Company, the court held that the transfer of title to certain 
brick from a construction company to a housing commission, was 
not a “sale” within the Robinson-Patman Act, because of the brick 
being used in construction of a housing project by the company for 
the commission. The court ruled thus despite a provision in the 
contract which would vary the amount the commission would pay 
according to the cost to the company of the brick used. The action 
was brought by an unsuccessful bidder on a sub-contract to furnish 
brick to the company. One of the grounds for the suit was that the 
construction company resold the brick to the housing commission at 
a lower price than that for which brick was sold to other purchasers. 
The court noted that the company did not sell the brick to the com- 
mission, that the agreement was not for a transfer of chattels or sale 
of personal property and that it did not mention the sale of brick. 
It held, therefore, that the contract was a construction contract and 
that the transfer of brick was not a “sale.” * 

Of more interest, perhaps, than what the court said in the Shale 
Products case is what it did not say. Though it affirmed the decision 
of the district court,** it based its decision on partially different 
grounds and did not discuss some of the reasoning of the lower court. 
The latter had held that the transaction would not be within the 

29 141 F. (2d) 972 (C. C. A. 2d, 1944). 

80 132 F. (2d) 425 (C. C. A. 6th, 1942). 


31 Jd. at p. 428 


82 General Shale Products Corp. v. Struck Construction Co., 37 F. Supp. 598 
(W. D. Ky. 1941). 
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purview of the Act because the Act does not apply to sales to federal 
or state governments or municipalities since they are not in compe- 
tition with other purchasers. The lower court also stated that the 


sovereign is generally not bound by an act unless named in it by 
special words.** 


An opinion of the Attorney General of the United States** likewise 
expressed the view that the Act does not apply to sales to the Federal 
Government, citing an earlier opinion.*® Special prices, lower than 


the market price, are usually given to the government, the opinion 
states. 


Such prices are often below the regular market for similar 
material supplied to the regular trade—due, perhaps, to an esti- 
mated lower cost of doing business with the Government because 
of quantity purchases and absence of credit risk, solicitation ex- 
pense, etc., although it may often be impossible to evaluate such 
factors with exactness. 

It has been suggested that the force which would ordinarily 
be attributed to this practice may be weakened because of the 
probability that the prices named have seldom, if ever, violated 
the statute, even assuming its application. Perhaps this is true. 
It is also conceivable that if the past practice is maintained the 
prices hereafter named to the Government will seldom, if ever, 
violate the amended statute, likewise assuming its application ; 
and this would seem to supply another reason for avoiding a 
construction that would make the statute applicable to the Gov- 
ernment in violation of the apparent policy of the Congress in 
such matters, in the absence of any clear indication that it intend- 
ed to depart from that policy in this instance.** 


The statement, relative to estimated lower costs of doing business, 
that “it may often be impossible to evaluate such factors with exact- 
ness” is a commentary, no less sharp because unintentional, on the 
difficulties of showing cost justification for differences in price as 
provided by the Act. 

An opinion of the Attorney General of Minnesota declared that 
the Act did not apply to the purchasing department of the State of 
Minnesota when purchasing supplies for the state, nor to the business 
concerns within the state submitting bids to it.*7 The Attorney Gen- 
eral of Wisconsin rendered a similar opinion.** The Attorney Gen- 
eral of California, however, held that the Act was applicable to sales 
to the state, but that differentials were permitted on the basis of 


33 Jd. at pp. 602, 603. 

34 38 Op. Atty. Gen. 539 (1936). 

35 38 Op. Atty. Gen. 452 (1936). 

36 Supra note 34 at p. 541. 

87 Minn. Atty. General’s Opinion, March 4, 1937. 
88 26 Op. Atty. Gen. (Wis.) 142 (1937). 
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quantity purchases and lack of credit risk.**° The opinion cited Jnter- 
national Business Machine Corporation v. United States*® as author- 
ity for the conclusion that an act otherwise violative of the Act would 
not be rendered less so merely because performed in connection with 
a government contract, either federal, state or local. 

In the Goodman case,** though the alleged discriminatory sale was 
to the State of New Hampshire, the question of the applicability of 
the Act to sales to the state was not considered, the complaint being 
dismissed for other reasons. 

From the foregoing it appears that the question of whether or 
not the Act applies to sales to federal, state and local governments 
has not been clearly decided. There are cogent reasons why the Act 
should apply. It is true that in most instances governments and 
government agencies are not in competition with other purchasers, 
and that the possibilities of injury to competition with the purchaser 
or customers of the purchaser are therefore slight. However, the 
possibilities of injury to competition with the seller still exist to a 
considerable degree. Governments and government agencies are the 
principal purchasers of many types of specialized equipment such as 
voting machines, snow removal equipment, fire alarms, traffic signals 
and the like. When this is considered, it becomes apparent that 
discriminatory sales to governments may seriously injure competition 
with sellers making such sales. It would thus be consonant with the 
spirit of the Act, and certainly within the letter, to apply it to all 
levels of government.*? 

Whether or not sales by the state in connection with its operation 
of a factory for the blind would be subject to the operation of the Act 
was the subject of a recent opinion by the Attorney General of 
Georgia.** If sales were confined to other state institutions and 
subdivisions the Act would not apply, it was ruled. Further sales 


89 Calif. Atty. General’s Opinion, Feb. 26, 1937. 

40 298 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 

41 Supra note 14. 

42 As regards the construction of the phrase “contract for sale of goods” 
in Section 3 of the Clayton Act, 38 Srat. 731 (1914), 15 U.S. C. § 14 or 
it was held in Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 
42 Sup. Ct. 360, 66 L. ed. 653 (1922), that a contract between a manufacturer 
of patterns for garments and a retail dry goods company, under which full 
title and dominion to the patterns placed on sale by the latter passed to it, was 
a contract of sale although the instrument itself denominated it as one of 
agency. This decision was followed in B. S. Pearsall Butter Co. v. Federal 
Trade Commission, 292 Fed. 720 (C. C. A. 7th, 1923). It was there held that 
a contract between a manufacturer and a wholesaler by which the latter was 
given the exclusive right during its term to handle the product exclusively was 
a “contract of sale” though it was lacking in such technical elements as price 
and quantity, since it provided a basis for sales under which sales between the 
parties were being made. 

43 Ga. Atty. General’s Opinion, June 14, 1949. 
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to the Federal Government, to other states and to individual and 
corporate dealers in such supplies would render the state subject to 
the Act. In the latter instance, the state by engaging in interstate 
commerce in competition with private enterprise divested itself of 
sovereignty and acted in a proprietary capacity. Furthermore, since 
it had already been decided that the state could bring an action as 
plaintiff under the Act, it must follow, the Attorney General declared, 
that the Act also would apply to the state as defendant. 


Commodity 


There have been no court decisions on the question of what con- 
stitutes a “commodity” under the Robinson-Patman Act. Prior to 
the passage of the Act, it had been held under the Clayton Act in 
Fleetway Inc. v. Public Service Interstate Transportation Company,** 
that the transportation of passengers by bus was not a commodity. 
The court said that a commodity such as merchandise was clearly 
contemplated, and that only by a strained construction could the lan- 
guage of the Act be applied to the transportation of passengers by bus. 
Similarly, the Federal Trade Commission, under the Clayton Act as 
amended by the Robinson-Patman Act, ruled that the sale of adver- 
tising space was not the sale of a commodity.** The Commission has 
held that the furnishing of “Christmas Club systems” to banks, in- 
cluding the furnishing of deposit slips, bank books, advertising litera- 
ture, etc., is a sale of a “commodity.” ** Tangibility and materiality 
appear to be minimum requisites of a “commodity.” 


Like Grade and Quality 


The Clayton Act, as amended by the Robinson-Patman Act, pro- 
vides that it shall be unlawful to discriminate in price between different 
purchasers of “commodities of like grade and quality.” The decisions 
of the courts and the commission as to what constitute goods of 
“like grade and quality” are reasonably consistent. Unfortunately, 
there have been a number of erroneous allusions to the phrase which 
indicate some confusion regarding its application. 

In Midland Oil Co. v. Sinclair Refining Co.,*" an action for dam- 
ages under Section 4 of the Clayton Act,** the court, in denying the 
defendant’s motion to dismiss, attempted to delineate the issue as 
follows: 


. it seems to me that the gist of this case is whether or not 
the defendant’s “Commercial” gasoline is the same as its “H. C.” 


4472 F. (2d) 761 (C. C. A. 3d, 1934). 

45 Informal Opinion of Commission, 81 Cong. Rec. 2337 (1937). 
46 Docket 3050. 

4741 F. Supp. 436 (N. D. Ill. 1941). 

48 Supra note 6. 
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gasoline, and if so whether or not both are the same as the plain- 
tiff's “Regular” gasoline. The plaintiff in his pleadings sets up 
the affirmative to this proposition. The defendant in its brief 
sets up the negative. If the affirmative is true and the other facts 
pleaded by the plaintiff in his complaint are likewise true, then 
it would seem that the defendant discriminated between its own 
customers . . . the first thing to be now determined is whether 
or not the defendant’s “Commercial” and ““H. C.” gasoline and 
the plaintiff's “Regular” gasoline are the same. lf they are not, 
then the plaintiff obviously will be unable to maintain his alleged 
discrimination between customers of the defendant. (Emphasis 
added. ) *® 


The court makes no direct reference to the words “of like grade 
and quality,” but it is apparent that these are the words of the statute 
upon which it has drawn the issue. Upon what basis then does the 
court decide that not only must defendant’s two brands of gasoline be 
the same, but also that plaintiff’s brand must be the same as defend- 
ant’s? The Act plainly applies only to sales of commodities of “like 
grade and quality” where those sales are made by the same seller to 
different purchasers at discriminatory prices. It does not follow, how- 
ever, that the injury to competition necessarily means competition in 
goods of like grade and quality. As long as the plaintiff in the 
Midland case was actually in competition with defendant, it was 
immaterial whether the plaintiff’s brand of gasoline was the same as 
the defendant’s. 

Illustrative of the same confused interpretation is a headnote in the 
case of McWhirter v. Monroe Calculating Machine Company. This 
was a treble damage suit under Section 4 of the Clayton Act* by the 
former district manager of a calculating machine company against 
a competitor. Discriminatory sales by defendant were alleged to 
have injured the plaintiff. The defendant contended that there was 
no violation of the statute because his machines and those of the 
plaintiff were not of like grade and quality. Since the purposes of 
the machines were the same, and they were operated in substantially 
the same manner, the court held that they were competitive, despite 
differences in design and differences in price ranging from $25 to $50 
in the cheaper models to several times that amount in the more 
expensive models. The court correctly stated that since Marchant 
(the company of which plaintiff had been manager) and Monroe were 
admittedly competitors, the discriminatory sales were a violation of 
the statute whether or not the goods were of like grade and quality.* 


49 Supra note 47 at pp. 438, 439. 
5076 F. Supp. 456 (W. D. Mo. 1948). 
51 Supra note 6. 

52 Supra note 50 at p. 461. 





EDITORIAL NOTES 223 


The headnote in the Reporter volume erroneously states the holding 
as follows: 


Calculating machines of competing companies were “commodi- 
ties of like grade and quality” within meaning of provisions of 
Clayton Act forbidding price discrimination, where machines 
were each designed to add, subtract, multiply and divide and 
had keyboards with keys containing numerals and figures.** 


Actually, as has been noted, the court merely held that the machines 
were sufficiently similar as to be competitive, and that it was imma- 
terial whether or not they were of like grade and quality. 

In Commissioner Mason’s dissenting opinion to the order of the 
Federal Trade Commission in the Standard Oil Company case,** he 
assumed that the requisite injury to competition must be to compe- 
tition in goods of like grade and quality. Though he stressed the 
words “of like grade and quality,” he was actually not concerned with 
a construction of those words as used in the Act. There was no 
question that the alleged discriminatory sales were of gasoline of like 
grade and quality. Commissioner Mason’s real concern was with the 
question of injury to competition though he phrased it in terms of 
“like grade and quality.” His assumption that the injury to com- 
petition must be to competition in goods of like grade and quality 
is without apparent basis in the language of the Act. 

Goods, though not of like grade and quality, can none the less be 
in competition. Thus a manufacturer of butter could be injured by 
discriminatory prices offered by a manufacturer of oleomargarine. 
The two products are plainly in competition and not of like grade 
and quality. 

It is even more evident that there can be an injury to competition 
where the goods sold in competition are of the same kind but of 
different grades and qualities. In E. B. Muller & Company v. Fed- 
eral Trade Commission,®> the court considered and overruled the 
petitioner’s contention that the Act did not apply because his standard 
grade of chicory and that of his injured competitor were not of the 
same grade and quality. The court pointed out that there had been 
no finding of discrimination against the competitor but that the dis- 
crimination between the petitioner’s customers injured the competitor. 
It was not necessary that the injured competitor’s product be of 
“like grade and quality” with that of the petitioner.*® 

Different brand names on goods, otherwise of like grade and qual- 
ity, do not warrant differences in price according to the view of the 

58 Id. at p. 457. 

54 Docket No. 4389. 


55 142 F. (2d) 511 (C. C. A. 6th, 1944). 
56 Id. at p. 618. 
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commission in complaints pending against the Hood Rubber Company 
and United States Rubber Company.*’ This is also true of goods 
sold for distribution under the private brand name of the purchaser.** 
One writer has stated that 


Goods are probably of like grade and quality, not only where 
they conform to the same specifications, but also where, though 
not of the same specifications, they give substantially identical 
performance and are held out by the seller as of the same 
quality.*° 

In the Package Closure Corporation case,® the apparent holding 
of the court was that milk bottle caps when sold in combination with 
milk bottle hoods were not of like grade and quality with milk bottle 
caps sold separately. The plaintiff in that case manufactured milk 
bottle hoods, which are closures over the top of a milk bottle and are 
used in addition to caps in the necks of the bottles. Defendants man- 
ufactured both caps and hoods. Plaintiff alleged that, in order to 
drive him out of business the defendant had reduced the price of caps 
and hoods when sold in combination without reducing the price of 
either when sold separately. Thus persons buying hoods from the 
plaintiff were allegedly discriminated against because in buying caps 
from the defendants they were deprived of the saving which was 
allowed those who bought both caps and hoods from the defendants. 
The court affirmed the holding of the lower court that the complaint 
alleged no violation of Section 2 of the Clayton Act.** The lower 
court had found that the complaint alleged no “discrimination be- 
tween purchasers of commodities of like grade and quality.” With 
this the majority agreed, on the ground that a discount on a combina- 
tion sale is not a forbidden discrimination and that, in any event, 
no actual discriminatory sales were alleged.** The decision thus 
suggests that a commodity when sold in combination with some other 
article is not of like grade and quality with the same commodity 
when sold separately. 


Trade Area 


The term “trade area” does not appear in the Act but is used 
without definition in a number of decisions under the Act. In the 


57 Dockets 4971, 4972. 

58 United States Rubber Co., 28 F. T. C. 1489 (1939); Hood Rubber Co., 
— Co., supra note 57; Hansen Inoculator Co., Inc., 26 F. T. C. 303 

59 Haslett, Price Discriminations and their Justifications under the Robinson- 
Patman Act of 1936, (1948) 46 Micn. L. Rev. 450, 465. 

60 Supra note 29. 

61 38 Stat. 730 (1914), as amended by 49 Start. 1526 (1936), 15 U. S. C. 
§13 (1946). 

62 Supra note 29 at pp. 979, 980. 
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case of E. B. Muller & Co. v. Federal Trade Commission, the peti- 
tioner contended that the commission’s order prohibiting discrimi- 
nation in price between different “trade areas” was void for indefi- 
niteness because the term “trade area” was not defined. The court 
stated that in the light of the record in the case the meaning of the 
term was plain.** 

In the Muller case, petitioner’s only competitor in the sale of 
chicory was the Schanzer Company. Petitioner, Muller, had re- 
duced prices in the New Orleans trade area where seventy-five per 
cent of all chicory used in the United States is consumed. Muller’s 
prices in that area were substantially lower than in other areas 
where Schanzer was not competing. The court summarized the 
situation as follows: 


By discriminating against other general trade areas in favor 
of New Orleans, Muller, on the one hand, was able to force the 
price so low in New Orleans that Schanzer could not meet its 
competition. On the other hand, by selling at higher prices in 
other general trade areas, Muller made up its loss in the New 
Orleans district.*° 


The court affirmed the order of the commission to cease and desist. 
The meaning of the term “trade area” in the Muller case is plain, 
as the court stated. Discrimination between different trade areas, 
as it appears in this case, is discrimination between geographical 
groups of purchasers. 

Substantially the same view expressed in the Muller case is taken 
in National Nut Company of California v. Kelling Nut Company.** 
There the court said: 


. a practice of underselling plaintiff in certain territory where 
plaintiff has an established business and maintaining a higher 
level of prices in other localities where competition with plaintiff 
or other companies is not so keen is a practice condemned by the 
anti-trust laws. . . 


The use of the concept of “trade areas” does not, apparently, intro- 
duce into the operation of the statute any new element not contem- 
plated when the Act was passed. It is merely a means of describing 
a particular competitive pattern in which the unlawful discrimination 
is practiced. 


63 Supra note 55. 

64 Td. at p. 520. 

65 Td. at p. 518. 

6661 F. Supp. 76 (N. D. Ill. 1945). 
87 Td. at p. 81 
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Conclusion 


There have been relatively few cases construing the terms consid- 
ered in this discussion. It is noteworthy that of the twelve cases 
here discussed eleven were damage suits between private litigants®® 
while only one resulted from action by the Federal Trade Commis- 
sion." This may indicate that the commission has tended to avoid 
borderline cases, at least insofar as the application of these terms 
is concerned. 

In general, the decisions do not indicate precise rules which can 
be followed in determining the application of the terms here consid- 
ered. They do, however, establish preliminary outlines of a pattern 
of interpretation which will offer guidance to the commission. Future 
cases may require that the courts determine more precisely the stage 
of a transaction at which the terms “purchaser” and “sale” can be 
properly applied. The application of the terms to conditional sales 
and sales on approval may require analysis. The rules of the private 
law of sales, to the extent that they can be harmonized with the 
purposes of the Act, may be of help in resolving these questions. 

Of the definitions considered, the term “of like grade and quality” 
appears to be particularly susceptible to misapplication. The attempts 
to apply the term to the goods of the competitor of a discriminatory 
seller have been noted above. The only decisions squarely in point’? 
have properly applied the phrase, however, as has been indicated. 
Generally speaking, the courts’ interpretations of the terms here 
considered have been broad enough to make the Act effective in a 
practical sense without being so broad as to comprehend all kinds of 
parties and practices which the Act was never intended to affect. 

Joun E. Cavanacu. 


DEDICATION OF UNCLAIMED DISCLOSURE 


Dedication in patent law may be defined as a gift to the public 
of an invention or part of an invention by the inventor’s failure, 
either intentional or otherwise, to claim subject matter which he has 


68 Sorrentino v. Glen-Gery Shale Brick Corp., supra note 10; Shaw’s Inc. 
v. Wilson-Jones Co., supra note 5; A. J. Goodman & Sons Inc. v. United Lac- 
quer Manufacturing Corp., supra note 14; P. M. Nachman v. Shell Oil Com- 
pany Inc., supra note 16; Chicago Seating Co. v. S. Karpen & Bros., supra 
note 17; Package Closure Corp. v. Sealright Co., supra note 29; General 
Shale Products Corp. vy. Struck Construction Co., supra note 30; Fleetway 
Inc. v. Public Service Interstate Transportation Co., supra note 44; Midland 
Oil Co. v. Sinclair Refining Co., supra note 47; McWhirter v. Monroe Cal- 
culating Machine Co., supra note 50; National Nut Co. of California v. Kell- 
ing Nut Co., supra note 66. 

69 EF. B. Muller & Co. v. Federal Trade Commission, supra note 55. 

70 McWhirter v. Monroe Calculating Machine Company, supra note 50; E. B. 
Muller & Co. v. Federal Trade Commission, supra note 55 
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disclosed. That disclosure could be made in numerous ways and 
various aspects of dedication could be considered,’ but this discussion 
will be concerned primarily with the law of dedication when the 
disclosure has been made under the following factual circumstances : 
A is the inventor of subject matter X and subject matter Y, each of 
which he fully discloses in his first application for a patent. That 
application matures into a patent with claims drawn only to X. A 
then files a second application which again discloses Y but now also 
has claims drawn to Y. The question of the validity of a patent issued 
on the second application is thus presented. 


The Presumption of Dedication Doctrine 


Still present in the law today is the presumption of dedication doc- 
trine which reputedly has its basis in three celebrated United States 
Supreme Court decisions of the latter part of the nineteenth century.” 
In the last of these three decisions, McClain v. Ortmayer, the Court 
stated : 


Nothing is better settled in the law of patents than that the 
patentee may claim the whole or only a part of his invention, 
and that if he only describe and claim a part, he is presumed 
to have abandoned the residue to the public. The object of the 
patent law in requiring the patentee to “particularly point out 
and distinctly claim the part, improvement or combination which 
he claims as his invention or discovery,” is not only to secure 
to him all to which he is entitled, but to apprise the public of 
what is still open to them. (Italics added.)* 


As can be seen from this quotation and the decisions of all three 
Supreme Court cases, the rationale in establishing a presumption 
of dedication is based on that part of Rev. Stat. sec. 4888 which 
states that an applicant must “particularly point out and distinctly 
claim the part, improvement or combination which he claims as his 
invention.”* From this statutory basis, then, the presumption of 
dedication doctrine can be summarily stated as follows: since an 
applicant for a patent is required to particularly point out and dis- 
tinctly claim his invention, any matter which he discloses but does 
not claim in that patent is presumed to be dedicated to the public. 

Although many later cases have not expressly acknowledged this 
presumption of dedication, it is clear from their opinions that they 
(1936) 18 J. Pat. Orr. Soc. 252. 

2 McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. ed. 800 (1891); 
Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. 174, 28 L. ed. 665 (1884); Miller 
v. Brass Co., 104 U. S. 350, 26 L. ed. 783 (1882). 

3 McClain v. Ortmayer, cited note 2 supra at p. 423 


4Rev. Stat. (1875) § 4888 as amended by 38 Stat. 958 (1915) and 46 Star. 
376 (1930), 35 U. S. C., § 33 (1946). 
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are not at variance with the Supreme Court on this fundamental con- 
cept. In fact, in none of these Supreme Court cases which firmly 
established the presumption of dedication did the Court have before 
it the facts assumed for this discussion. In Miller v. Brass Co.° 
and Mahn v. Harwood,* the validity of reissue patents was determined 
while in McClain v. Ortmayer,’ the patentee wanted the claims of a 
single patent expanded by the Court to include portions of his speci- 
fication. So conceivably, the courts could have rejected the pre- 
sumption of dedication doctrine in cases where the facts assumed for 
this discussion were presented, but apparently the courts recognized 
the broader premise of the Supreme Court and its applicability to 
all cases in which a patent has unclaimed disclosure. There can be 
no doubt today that most courts in determining the validity of a 
second patent (issued under the assumed facts above), would begin 
the analysis of the problem with the presumption of dedication. The 
whole-hearted acceptance of the presumption doctrine undoubtedly 
is not merely attributable to the eminent and authoritative position 
of the United States Supreme Court, but rather because the doctrine 
is sound under the patent statutes and even more it serves as a 
foothold from which the courts can spring into the particular facts 
of each case. For example, if a court had before it the assumed facts 
of this discussion, it would say that in view of Rev. Star. sec. 4888 
the claimed subject matter of the second patent is presumed to be 
dedicated because that subject matter had been disclosed but not 
claimed in the applicant’s first patent, but if there is sufficient showing 
of an intention not to dedicate or there is a sufficient compliance with 
some other patent statute, that presumption may be rebutted. The 
court can then go on to consider those circumstances which may or 
may not be sufficient to rebut the presumption of dedication. The 
logic and facility of such an approach to the patent statutes cannot 
be questioned. Furthermore, the alternatives to the presumption of 
dedication doctrine are twofold: namely, (1) absolute dedication 
and (2) qualified presumption of dedication. The absolute dedication 
doctrine would not permit any recoupment of an unclaimed disclosure 
once a patent had issued, the statutory basis being Section 4888. Such 
an interpretation of that statute would completely ignore the other 
patent statutes and, therefore, would be obviously untenable. Never- 
theless, in one circuit court case,’ from the dictum, the court leads 
one to believe that it might have adopted an absolute dedication rule 
if forced to decide on the precise question. The qualified presump- 
5 Cited note 2 supra. 

6 Cited note 2 supra. 


7 Cited note 2 supra. 
8 Rudolph Wurlitzer Co. v. Sheppy, 156 Fed. 585, 586 (C. C. N. D. Ill. 1907). 
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tion of dedication doctrine was clearly expressed in Ex parte Mullen 
& Mullen.° There the Patent Office Board of Appeals set forth the 
view that a presumption of dedication should not arise where the 
unclaimed disclosure of the first patent is an independent invention 
from the claimed disclosure of that patent. According to this view 
Section 4888 does not apply because more than one invention is in- 
volved whereas that section is limited to his invention in the singular. 
Although such a view appears statutorily sound, it injects an element 
of needless confusion in an already complex phase of the law and 
probably for that reason has not been generally followed. 


Copending Applications 


To find support and justification for rebutting the presumption of 
dedication, the courts have not had any difficulty where the second 
patent was issued on an application that was copending with the 
application on which the first patent issued.*° The rationale of the 
courts is that an applicant should not be required to determine at the 
time of filing his first application that he has disclosed more than 
one invention.1! Furthermore, the determination whether there are 
two inventions in an application often requires rigorous mental gym- 
nastics even for those who have been practicing patent law for many 
years, so it cannot be arbitrarily stated that an applicant should dis- 
close only one invention and that if he does, he cannot later recoup 
his rights by filing a second application before the issuance of the first 
application. It is immaterial which of the two patents issues first, 
as stated in one case,’* since the date of issuance of an application is 
largely beyond the control of the applicant and for that reason the 
chance of so extending the monopoly is disregarded. 

The courts under this reasoning are assuming of course that there 
is no actual or constructive abandonment. Constructive abandonment 
because of laches was held in Webster Electric Company v. Splitdorf 
Electrical Company.** There the United States Supreme Court had 
before it a case in which an inventor Kane had filed an original appli- 


91890 C. D. 9, 50 O. G. 837 (1890). 

10 The Barbed Wire Patent, 143 U. S. 275, 280, 12 Sup. Ct. 443, 36 L. ed. 154 
(1892) ; The Suffolk Company v. Hayden, 3 Wall. 315, 318, 18 L. ed 76 (1866) ; 
Hartford-Empire Co. v. Obear-Nester Glass Co., 71 F. (2d) 539, 561 (C. C. A. 
8th, 1934); Traitel Marble Co. v. U. T. Hungerford Brass & Copper Co., 
22 F. (2d) 259, 260, 262 (C. C. A. 2d, 1927); Ex parte ras 31 U. S. P. Q. 
189 (Pat. Off. Bd. "App. 1936); Ex parte — 25 U. S. P. Q. 121 (Pat. 
Off. Bd. App. 1932); Ex parte Levan, 8 U. S. P. Q. 3 (Pat. Of. Bd. App. 
1931); Ex parte James, 5uU.S. FS 203 (Pat. Off. Bd. App. 1930). 

11 Note 10 supra. 


12 Traitel Marble Co. v. U. T. Hungerford Brass & Copper Co., cited note 
10 supra. 


13 264 U. S. 463, 44 Sup. Ct. 342, 68 L. ed. 792 (1924). 
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cation in 1910 and patented it in 1916. A divisional application was 
filed in 1915 by Kane and patented in 1918. Despite the fact that 
the applications were copending, the Court held the second patent 
was invalid because the claims which were sued upon in the divisional 
patent were broadened claims which for the first time had been pre- 
sented to the Patent Office by amendment eight years and four 
months after the original application was filed. The divisional appli- 
cation of Kane’s had also been involved in an interference with a 
patent issued to another in 1913; in fact, the divisional application 
was filed for the purposes of interference and had been filed more 
than two years after the 1913 patent to the other inventor. The 
court stated that not only was laches involved in the long delay in 
Kane’s filing the divisional application after the filing of his original 
application, but that laches also rendered the divisional application 
invalid because Kane had not filed it within the statutory period** 
(then two years) after the intervening patent of the other inventor. 
By analogy to the reissue cases, the Court said, any delay beyond 
the statutory period could be avoided only by proof of circumstances 
justifying that longer delay. 

Later the United States Supreme Court in Crown Cork & Seal 
Company v. Ferdinand Gutmann Co.** considered the question of 
laches again, the circuit court having held adverse to the patentee in 
reliance on the opinion in Webster Electric Company v. Splitdorf 
Electrical Company.*® The Court reversed the circuit court and 
held that there was no actual abandonment or constructive abandon- 
ment by laches. Although the facts in the two cases were similar 
in that the divisional patent being sued on was filed for purposes of 
interference more than the statutory period (then two years) after 
an intervening patent of another, the Court distinguished the two cases 
by pointing out that in the Webster case the claims in suit were 
broader than originally presented and had been filed for the first 
time more than eight years after the original application, whereas 
in the Crown Cork case, claims similar in scope to those in suit had 


14 Rev. Stat. (1875) § 4886, as amended by 29 Srar. 692 (1897), 46 Srar. 
376 (1930), 35 U. S. C., §31 (1946) which states: “Any person who has 
invented or discovered any new and useful art, machine, manufacture, or compo- 
sition of matter . . . not known or used by others in this country, before his 
invention or discovery thereof, and not patented or described in any printed 
publication in this or any foreign country, before his invention or discovery 
thereof, or more than two years prior to his application, and not in public use 
or on sale in this country for more than two years prior to his application, 
unless the same is proved to have been abandoned, may . . . obtain a patent 
therefor.” As further amended by 53 Stat. 1212 (1939) which changed two 
years to one year where ocurring. (Throughout the text “statutory period” 
means the one year period of this amended statute unless otherwise indicated). 

15 304 U. S. 159, 58 Sup. Ct. 842, 82 L. ed. 1265 (1938). 

16 Cited note 13 supra. 
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been presented in the original application and the disclosure forming 
a basis for the claims in suit was continuously before the Patent 
Office until patented. The Court then explained and limited their 
holding in the Webster case with regard to laches by saying that in 
the absence of actual abandonment or intervening adverse rights an 
excuse does not have to be shown for a failure to file a divisional 
application within the statutory period after an intervening patent. 

From these two cases, it can at least be observed that even though 
the presumption of dedication may be rebutted by copending applica- 
tions, laches in the presentation of claims and intervening adverse 
rights prior to the presentation of claims may operate to nullify the 
rebuttal and thereby revive the presumption of dedication. 


Applications Not Copending—In Support of Rebuttal 


When the second application has not been copending with the 
first application, the decisions have not been as consistent as when 
the two applications have been copending. Since the United States 
Supreme Court has not considered this exact point, the law is found 
in the decisions of the lower federal courts and the Patent Office 
Board of Appeals, both of whom have attempted to root their deci- 
sions in at least one of the Miller v. Brass Co.,7 Mahn v. Harwood,1® 
or McClain v. Ortmayer’® trio. The development of the law of dedi- 
cation by the Patent Office Board of Appeals has been particularly 
interesting and rather unique in its consistency dating from Ex parte 
Johnston” in 1889, especially in the light of numerous federal circuit 
court decisions to the contrary. Although Ex parte Johnston™* was 
decided a year earlier than Ex parte Mullen & Mullen,” the state- 
ment of the law in the latter case was so clear and apparently logical 
that it has been relied on and cited in almost every Board of Appeals 
decision involving the question of dedication, even to the most recent 
case of Ex parte Spence. In the Mullen case there had been a 
seven-day hiatus between the patent date of the first application and 
the filing date of the second application. The examiner had rejected 
the application on the disclosure in applicant’s patent, his contention 
being that applicant’s only remedy was a reissue patent. The claims 
of the patent were based on a feed regulating device while the claims 
of the rejected application were based on a grain-drill tooth. The 
Board first concluded the applicant had no remedy through the reissue 

17 Cited note 2 supra. 

18 Cited note 2 supra. 

19 Cited note 2 supra. 

20 1889 C. D. 130, 46 O. G. 1641 (1889). 

21 bid. 

22 Supra note 


9. 
23 82 U. S. P. Q. 449 (Pat. Off. Bd. App. 1946). 
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statute** since the rejected application was not for the same invention 
as applicant’s patent. Then it set forth the dictum and holding which 
have guided the later Board of Appeals decisions. It said in substance 
that under the facts of the case, three situations could arise: 
(1) where the claims of the two applications differ among themselves, 
to the extent that they constitute different statements of one and the 
same indivisible invention only one application is permissible, whether 
pending concurrently or not; (2) where several distinct inventions 
(i.e., where the inventions are so related that they may be claimed 
in the same application but the Patent Office can require separate 
applications if compelling reasons can be shown),”° are presented 
in the same application, if one patent issues describing these inven- 
tions, there is a presumption of dedication of all matter not claimed 
and the presumption is rebutted only if a second application claiming 
that matter is copending with the original application, or if such 
patent reserves the right to claim in future patents the invention not 
claimed; (3) where the invention described and claimed in the second 
application is absolutely independent of the invention claimed in the 
first application, there can be no presumption of dedication and no 
obstacle exists in such a case to obtaining a patent, otherwise allow- 
able, upon any application that may be filed before the invention has 
been in public use or on sale for more than the statutory period (two 
years at that time) and before actual abandonment. The Board then 
decided that the invention of the second application was independent 
of the invention claimed in applicant’s prior patent. Ex parte Cal- 
cott®® was the first Board of Appeals case after the Mullen case in 
which the two applications were not copending. There, in a chemical 
case, the applicant had presented generic claims and claims to one 
species. The generic claims were cancelled after a rejection on prior 
art and a patent obtained on the species. Subsequently an application 
was filed in which claims to another species were presented; these 
claims were rejected by the examiner on applicant’s prior patent, 
the examiner contending that applicant could have made a Markush 
claim which would have been generic to the species of the patent and 
the species of the application and therefore since the species of the 
application could have been claimed in the first patent the case fell 
into the second group set out in the Mullen case. The Board felt 
that an applicant should not be required to make a Markush claim 
and that there was a patentable distinction between the patent claims 
and the appealed claims. It will be noted that although the Board 


966 tI (1875) § 4916 as amended by 45 Srar. 732 (1928), 35 U. S. C., 
25 Note (1949) 17 Geo. Wasn. L. Rev. 537, 539. 
2626 U. S. P. Q. 98 (Pat. Off. Bd. App. 1935). 
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classed the situation as falling into the third group of the Mullen 
case, it referred to a patentable distinction rather than independent 
inventions, so the Board, perhaps unwittingly, departed from the 
Mullen case to that extent. Such a departure is not difficult to under- 
stand, however, when the subtleties of distinguishing between distinct 
and independent inventions are concerned. Furthermore, the courts 
often have used the words interchangeably.2* It is clear today, 
however, from the Board of Appeals decisions** subsequent to Ex 
parte Calcott®® that when the second application is not copending 
with the first application, but is filed within the statutory period after 
the first application has become a patent, that patent will not bar the 
allowance of a patent on the second application if the claimed inven- 
tions of the two applications are either distinct or independent. To 
show that inventions are distinct or independent, it is only necessary 
to apply the well-known tests used by the courts and the Patent 
Office in determining whether there are two inventions which may be 
separated into two patents without double patenting.*° Thus, in 
Ex parte Hickman," the rejected application was claiming a compo- 
sition of matter which had been fully disclosed in the applicant’s patent 
having claims drawn only to the process of making the composition 
of matter. The Board granted the second patent stating that because 
there were other methods of forming this composition besides the one 
claimed in the applicant’s prior patent the second patent was claiming a 
distinct invention and was allowable. It can be seen then that although 
double patenting is generally considered to apply only to copending 
applications, the inevitable result of the Patent Office Board of Ap- 
peals decisions has been a logical extension to cases where the second 
application is filed within the statutory period after the issuance of 
the prior patent having the disclosure of the claimed subject matter 
of the second application. The Board, in effect, approaches the 
problem of dedication today in the same manner, whether the second 
application has been copending with applicant’s prior patent or has 
been filed within the statutory period of one year.*? That approach 
may be summarized as follows: under the facts assumed for this 
discussion, there is the presumption of dedication, but it may be 
rebutted by a showing of copendency or a filing of a second applica- 


27 Miller v. Eagle Manufacturing Co., 151 U. S. 186, 198, 14 Sup. Ct. 310, 
38 L. ed. 121 (1894). 

28 Ex parte Spence, supra note 23; Ex parte Bible, 70 U. S. P. Q. 370 (Pat. 
Off. Bd. App. 1945) ; Ex parte Groll & Hearne, 48 U. S. P. Q. 138 (Pat. Off. 
Bd. App. 1940); Ex parte Hickman, 46 U. S. P. Q. 235 (Pat. Off. Bd. App. 
1940) ; Ex parte Bailey, cited note 10 supra. 

29 Supra note 26. 

80 McCrady, Patent OrrFice Practice (1946) §§ 82-90. 

31 Cited note 28 supra. 

32 Ex parte Spence, supra note 23. 
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tion within the statutory period after the patenting of the inventor’s 
first application. Then the tests of distinctness of the invention be- 
tween the application and the patent are applied; if the two inventions 
are distinct, the second application becomes a patent. 

Dedication practice in the Patent Office appears fairly well settled 
now, but the ultimate test of a patent is the determination of its 
validity in infringement suits. Of course, the Board of Appeals has 
not been arbitrarily making its own law, but it apparently has been 
ignoring the court decisions which have held contrary to the Mullen 
case. The Mullen case was itself following the circuit court cases of 
that time, relying for support mainly on Eastern Paper-Bag Company 
v. Standard Paper-Bag Company** which was decided just after 
Mahn v. Harwood.** There the court said: 


I do not understand that the Supreme Court have held that 
such prior description is a dedication to the public of the second 
invention. The invention of a machine, and a process employed 
in the use of the machine, being different things, it is difficult to 
see how the application for a patent on one should operate as an 
abandonment of any claim to a patent on the other: provided, 
of course, the application for the second patent is made before 
the statutory forfeiture of two years’ prior use has run. This 
view is in harmony with the decisions of the circuit courts where 
the question has arisen.*® 


Since the Paper Bag case, there have been other decisions** which 
have been wholly in accord with the holding of that case. The ration- 
ale of these courts and the Board of Appeals is clearly based on a 
consideration of Rev. Stat. sec. 4888 *7 and Rev. Start. sec. 4886 ** 
and accepts the presumption of dedication doctrine yet permits a 
rebuttal of that presumption if Section 4886 does not bar the second 
patent. Section 4886 prevents the granting of a patent if the inven- 
tion has been disclosed in a prior patent or printed publication with 
an effective date more than a year earlier than the filing date of the 
application for which the patent is being requested. The courts have 
pointed out that that statute does not distinguish between a patent 
or printed publication of the same inventor or another, so both should 
be treated alike as references against an application; and since a 
patent or printed publication of another would not be a statutory bar 


38 30 Fed. 63 (C. C. Mass. 1887). 

84 Cited note 2 supra. 

35 Supra note 33 at p. 65. 

36 See Micon v. Burton-Dixie Corporation, 147 F. (2d) 19, 21 (C. C. A. 7th, 
1945); Shipp v. Scott School Tp., Montgomery County, Ind., 54 F. (2d) 1019 
(C. C. A. 7th, 1931); Benoit v. June Dairy Products Co., 21 F. Supp. 52 
(Conn. 1937). 

37 Supra note 4. 

88 Supra note 14. 
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for a year, likewise the inventor’s own prior patent should not bar 
him from obtaining another patent if he files within a year of the 
date of his prior patent. With a contention as obviously sound as 
that in favor of rebutting the presumption of dedication, one may 
well wonder what basis other courts have for holding to the contrary. 


Applications Not Copending—Opposed to Rebuttal 


Traitel Marble Company v. U. T. Hungerford Brass & Copper 
Co.** frequently has been cited as authority for the proposition that 
the difference between claims of a pending application and those of a 
patent granted to the same patentee need not amount to invention. 
Although that proposition of the Traitel Marble case has not been 
followed to any extent,*® no such proposition has even been offered 
in cases where the second application is not copending with the orig- 
inal application which has become a patent. In fact, the courts uni- 
formly hold that the second application, if not copending with the 
first application, must be a separable and distinct invention. The 
logic of this holding is apparent since to hold otherwise would be 
to extend the inventor’s monopoly on the same invention. The cases 
are not in agreement, however, when the second application is drawn 
to a separate and distinct invention. The Board of Appeals and 
federal court cases referred to in the previous section take the side 
that when there are two distinct inventions, the presumption of dedi- 
cation can be rebutted by a filing of the second application within the 
statutory period. However, on the other side of the question are 
numerous federal court decisions. Some noted writers consider 
the weight of authority to be with the latter view.*t Others indicate 
the law to be in accord with the Board of Appeals cases.*? When the 
language of the courts is considered, it is difficult to determine on 
which side of the question the weight of authority actually lies. The 
problem is even further complicated by the fact that only those cases 
which have held that the inventions of the two patents are patentably 
distinct from each other can be said to be decisive on the question. 
Thus, in Benoit v. June Dairy Products Co., Inc.,** it was urged that 
Ely Norris Safe Company v. Mosler Safe Company** was authority 
for the proposition that a second patent is invalid if the patentee has 
a prior patent which had disclosed but not claimed the subject matter 


39 Cited note 10 supra. 

40 Supra note 25 at p. 545. 

#1 Glascock & Stringham, PaTENT SOLICITING AND EXAMINING (1934) § 137; 
McCrady, op. cit. supra, § 144. 

42 Walker, a a Patents—Deller’s Edition (1937) § 98. 

48 Cited note 36 sup 

4462 F. (2d) 524 (C. C. A. 2d, 1933), cert. den. 289 U. S. 756, 53 Sup. Ct. 
787, 77 L. ed. 1500 (1933). 
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claimed in the second patent, providing the applications for the two 
patents had not been copending. The court was alert to observe, 
however, that the Ely Norris case was not in point since there the 
second patent was held invalid because for the same invention as the 
first patent, and in the case before the court each patent was for a 
separate invention. As a matter of fact, only two cases have been 
found which have actually held the second patent invalid where there 
had been a consideration as to whether the second patent was for an 
invention patentably distinct from the first patent.*° Nevertheless, 
in grouping cases for determining the weight of authority, many cases 
which have been placed with the alleged weight of authority have 
merely held the second patent invalid because it was not for an inven- 
tion patentably distinct from the first patent.** There are numerous 
cases, however, which from the dictum expressed, indicate they 
would favor the view that the presumption of dedication cannot be 
rebutted by a second application that is not copending, even if that 
second application were for a separate invention and had been filed 
within the statutory period after the date of the patent on the first 
application.* 

An examination of the cases supposedly constituting the weight of 
authority shows that many of the courts have refused deliberately to 
delve into the complexities of the problem of dedication and in cavalier 
fashion have merely stated that the presumption of dedication cannot 
be rebutted unless the application for the second patent was copend- 
ing.“® For example in Elevator Supplies v. Graham & Norton,*® 


45 Elevator Supplies Co. v. Graham & Norton Co., 44 F. (2d) 358 (C. C. A. 
3d, 1930) ; Gladding-McBean Corporation v. N. Clark & Sons, 16 F. (2d) 50 
(C. C. A. 9th, 1926). 

46 Ely Norris Safe Company v. Mosler Safe Company, supra note 44; Fox 
Typewriter Co. v. Corona Typewriter Co., 282 Fed. 502 (C. C. A. 6th, 1922) ; 
Houser y. Starr, 203 Fed. 264 (C. C. A. 6th, 1913) ; Wingfoot Corporation v. 
Kingsland, Commissioner of Patents, 75 U. S. P. Q. 64 (1947); Benjamin 
Bernard Deitel v. Unique Specialty Corporation and Selden Metal Products 
Corporation, 16 U. S. P. Q. 395 (1933); In re Phillips, 65 U. S. P. Q. 213 
(C. C. P. A., 1945). 

47 General Motors Corporation v. Rubsam Corporation, 65 F. (2d) 217 
(C. C. A. 6th, 1933), cert. den. 290 U. S. 688, 54 Sup. Ct. 123, 78 L. ed. 593 
(1933) ; Directoplate Corporation v. Donaldson Lithographing Co., 51 F. (2d) 
199 (C. C. A. 6th, 1931) ; Ball & Roller Bearing Co. vy. F. C. Sanford Mfg. Co., 
297 Fed. 163 (C. C. A. 2d, 1924); Royal Co. v. Tweedie, 276 Fed. 351 
(C. C. A. 8th, 1921); Sontag Chain Stores Co. v. National Nut Company of 
California, 45 U. S. P. Q. 448 (1940); Rudolph Wurlitzer Co. v. Sheppy, 
cited note 8 supra. 

#8 Hy-Lo Unit & Metal Products Co. v. Remote Control Mfg. Co., 83 F. 
(2d) 345 (C. C. A. 9th, 1936); Directoplate Corporation v. Donaldson Litho- 
graphing Co., cited note 47 supra; Elevator Supplies Co. v. Graham & Norton 
Co., cited note 45 supra; Athey Truss Wheel Co. v. Moore & Moore, 46 F. 
(2d) 255 (C. C. A. 3d, 1930); Ball & Roller Bearing Co. v. Sanford Mfg. 
Co., cited note 47 supra; Ludlum Steel Co. v. Terry, 37 F. (2d) 153 (N. D. 
N. Y. 1928); Carbide & Carbon Chemicals Corporation v. Texas Co., 21 F. 
(2d) 199 (S. D. Tex. 1927). 

49 Cited note 45 supra. 
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where the court had to decide the validity of a second patent whose 
application was not copending but was filed within the statutory period 
after the patentee’s first patent had issued, it was stated: 


. we are of course familiar with the general rule that on the 
grant of a patent the patentee presumptively dedicates and aban- 
dons to the public everything described therein but not claimed. 
. . . Weare also familiar with the exception to the general rule, 
saving a later patent claiming the disclosed but unclaimed matter 
of the first if the two applications were copending. . . . But 
the exception did not occur here and therefore did not take the 
case out of the rule, for the application for the second patent was 
not copending with the application for the first patent.*° 


Thus, the court merely restated what is considered to be the law 
but failed to see that the exception to the general rule of dedication 
could logically be extended to applications which are not copending 
but are filed within the statutory period. In decisions such as that 
above-quoted, the rationale of the courts is not clearly discernible. 
It might be said that there is feeling by the courts that failure to file 
a copending application constitutes laches, but no such basis has been 
expressed. Perhaps the reasoning should merely be termed a strict 
view of Section 4888. Gladding-McBean Corporation v. N. Clark 
& Sons* expressly indicates that their decision was based on that 
statute. But these courts are apparently overlooking the effect of 
Section 4886; no indication is seen that Section 4886 has even been 
considered by those courts who do not permit a rebuttal of the pre- 
sumption when the second application is filed within the statutory 
period. Since Section 4888 is limited to his invention in the singular 
no justifiable basis can be seen for penalizing the inventor where he 
has disclosed more than one invention, particularly since Section 4886 
allows an applicant one year before the disclosure in the first patent 
becomes a statutory bar against a second filed patent. 

In at least two circuit court cases,®* the argument has been ad- 
vanced that a patent is legal notice to everyone, notice on which 
everyone has a right to rely that any disclosed matter which the 
patentee has not claimed in that patent may be freely used. Because 
of that notice, the courts reason, the patentee is estopped from claim- 
ing on a later filed application any disclosed matter which he failed 
to claim, unless the later filed application is copending with the 
earlier filed one. This argument does not appear to be valid, how- 
ever, since it seems to assume that the person wishing to use the 


50 Jd. at pp. 361, 362. 
51 Cited note 45 supra. 


52 See Royal Co. v. Tweedie, supra note 47 at p. 355; O. H. Jewell Filter Co. 
v. Jackson, 140 Fed. 340 (C. C. A. 8th, 1905). 
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disclosure of a patent need not look further than to that particular 
patent whereas those in the patent field realize that a careful search 
of related patents must be made. Furthermore, the argument would 
apply to copending applications as well as applications not copending 
but filed within the statutory period, and the courts do not seem to 
doubt the validity of a patent issuing on a copending application 
directed to a separate invention. It is true that under the Patent 
Office Rules of Practice,®* cross-reference to related applications 
must be made by the applicant. No indication can be seen, though, 
that the courts would hold a second patent issuing on a copending 
application invalid if the cross-reference to the second application had 
not been made. 

If the cross-reference to copending applications is the underlying 
reason why the courts have drawn the distinction between copending 
applications and a second application filed within the statutory period, 
perhaps a reservation clause in the first application would save the 
applicant’s rights. In fact, a number of courts have advanced the sug- 
gestion that a reservation clause should be inserted by the applicant 
in his first application for any disclosed matter not claimed.** Ap- 
parently these courts have failed to observe that since 1888 under 
the Patent Office Rules of Practice,®° the applicant has not been per- 
mitted to insert such a reservation clause. Although no reason was 
given in 1888 for the adoption of this rule,® the decision of Ex parte 
Roberts in 1887*" just prior to the adoption of the rule indicates some 
of the ills which the rule was intended to correct: 


It is to be observed, however, in this connection that the prac- 
tice of inserting reservation clauses is not intended hereby to be 
sanctioned or approved. It not only increases the labor of the 
Office, but endangers the rights of the patentee. Should he be in 
error as to the fact of divisibility of his invention, not only does 


58 Rules of Practice—United States Patent Office (1949), Rule 78 “When an 
applicant files an application claiming an invention disclosed in a prior filed 
application of the same applicant, the second application must contain a ref- 
erence to the prior application, identifying it by serial number and filing date 
and indicating the relationship of the applications. When an applicant files, or a 
common assignee owns, two or more applications relating to the same subject 
matter of invention, with one or more of the applications disclosing unclaimed 
matter that is disclosed and claimed in another of the applications, the appli- 
cations not claiming it must refer to and identify the application claiming it. 
Cross-references to other related applications may be made when appropriate.” 

54 Houser v. Starr, cited note 46 supra; Ludlum Steel Co. v. Terry, cited 
note 48 supra; Rudolph Wurlitzer Co. v. Sheppy, cited note 8 supra. 

55 Rules of Practice—United States Patent Office (1949), Rule 79 “A res- 
ervation for a future application of subject matter disclosed but not claimed in 
a pending application will not be permitted in the pending application.” 

56 Stoddard, ANNOTATED RULES OF PRACTICE IN THE UNITED STATES PATENT 
Orrice (1920) p. 184. 


57 1887 C. D. 61, 40 O. G. 573 (1887). 
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he increase the cost and expense of procuring his patents, but his 
first patent fails to cover the scope of his invention, and his 
second patent is void. Even though the invention be divisible, 
slight negligence or delay in filing his second application may be 
held equivalent to abandonment in the courts and his patent 
declared void.** 

Thus the reasons for the rule®® are the added expense incurred by 
the Patent Office and the endangering of the patentee’s rights by an 
over-zealous use of the reservation clause. Since the rule works to 
the applicant’s benefit as it now stands and conceivably could work 
to the applicant’s benefit if abolished, the two interests must be bal- 
anced to obtain the most desirable result. It appears to this writer 
that it would be well to abolish the rule. The over-use of the reserva- 
tion clause may be said to cause additional search by the Patent Office 
as well as the public, but it appears that such additional search should 
logically be made anyway under the decisions which hold a second 
application valid if filed within the statutory period. The uniformity 
of the decisions which apparently could be attained in this phase of 
the patent law by the use of the reservation clause appears to outweigh 
the arguments against its use. 


Conclusion 


The conflict in the circuit courts as to the law of dedication is ap- 
parent under the facts assumed for this discussion when the applica- 
tion for the second patent is not copending but is filed within the 
statutory period after the issuance of the first patent. On the other 
hand, the Patent Office Board of Appeals has shown a consistency 
which is contrary to the apparent weight of authority. In such a 
situation, an applicant may have a patent granted by the Patent Office 
only to have it later declared invalid in the courts. It is submitted, 
however, that the law as followed by the Patent Office is sound and 
in accordance with the Patent Statutes, as well as numerous courts, 
whereas the courts holding to the contrary have failed to establish 
any reasonable basis for refusing the applicant a patent on matter 
previously disclosed but not claimed, when that patent is not subject 
to the statutory bar. It is further submitted that the Patent Office 
may prevent such hardship on the patentee in court by allowing him 
to insert reservation clauses limiting his period for filing the un- 
claimed disclosure to the one year statutory period after the patent 
with the original disclosure issues. Until such time as there is an 
authoritative decision by the United States Supreme Court or the 
law in the lower federal courts becomes more uniform the applicant 


58 Td. at p. 63. 
59 Supra note 55. 
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should be alert to protect his invention by filing the second application 
prior to the time that the first application having the disclosed but 
unclaimed matter becomes a patent, in order to avoid obtaining a 
patent which may later be declared invalid. B. R. PRAvVEL. 


THE FEDERAL RULES oF CIVIL PROCEDURE IN Diversity LITIGATION 


Since the Erie R. Co. v. Tomkins" decision, requiring federal courts 
in diversity cases to follow local substantive law, there has been con- 
siderable litigation before the lower federal courts in diversity cases 
where the Federal Rules of Civil Procedure have not coincided with 
local law. Until recently, however, the Supreme Court had squarely 
considered the status of the Federal Rules under the Erie doctrine 
only once,? in Palmer v. Hoffman,? a compromise decision which 
held that Rule 8(c) (requiring defendant to plead affirmatively con- 
tributory negligence) applied to the pleadings only, and that the bur- 
den of proof was a substantive matter controlled by local law under 
the Erie doctrine. Subsequently, in Guaranty Trust Co. v. York,* 
the Court declared that the Erie decision required their “. . . putting 
to one side abstractions regarding ‘substance’ and ‘procedure.’ . . .” ® 
in order that “. . . for the same transaction the accident of a suit 
by a non-resident litigant in a federal court instead of in a State court 
a block away [will] not lead to a substantially different result.” ° 

That rationale permeates the recent decisions in Ragan v. Mer- 
chants Transfer & Warehouse Co." and Cohen v. Beneficial Indus- 
trial Loan Corp.,® which consider the effect of the Federal Rules in 
diversity litigation. 

In the Ragan case, plaintiff, a Missouri citizen, instituted suit on 
grounds of diversity in the Federal District Court for Kansas on an 
action growing out of a highway collision in Kansas with the truck 
of defendant, a Kansas corporation. The accident occurred October 


1 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188, Note (1938) 114 A. L. R. 1487. 

2 In Sibbach v. Wilson & Co., 312 U. S. 1, 61 Sup. Ct. 422, 85 L. ed. 479 
(1941), although the Court upheld Rule 35 (requiring plaintiff's submission, in 
a personal injury case, to a physical examination at the request of defendant) 
there was no decision on the problem here discussed. And in Mississippi Pub- 
lishing Corp. v. Murphree, 326 U. S. 438, 66 Sup. Ct. 242, 90 L. ed. 185 (1946), 
the Court concerned itself mainly with the intrinsic validity of Rule 4(f) of the 
Federal Rules providing for state-wide service of process. 

3 318 U. S. 109, 63 Sup. Ct. 477, 87 L. ed. 645, Note (1943) 144 A. L. R. 719. 

4 326 U. S. 99, 65 Sup. Ct. 1464, 89 L. ed. 2079, Note (1945) 160 A. L. R. 1231. 


7 337 U.S. 530, 69 Sup. Ct. 1233 (1949), rehearing denied, 338 U. S. 839, 70 
Sup. Ct. 33 (1949). 
8 337 U. S. 541, 69 Sup. Ct. 1221 (1949). 
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1, 1943, and plaintiff filed complaint pursuant to Rule 3° of the Fed- 
eral Rules of Civil Procedure on September 4, 1945. Effective service 
of an alias summons, the first service having been quashed, was had 
December 28, 1945, two years and eighty-eight days after the accident. 
Defendant appealed the district court’s refusal of its motion for sum- 
mary judgment based on the defense of the statute of limitations, 
maintaining that the cause was barred under the applicable Kansas 
statutes prescribing a two-year period of limitation,’® and requiring 
personal service of summons within that time, or service of an alias 
summons within sixty days of the expiration of the prescribed period 
in order to commence the action.1! Under the Federal Rules, where 
the action is deemed commenced by the mere filing of complaint, the 
statute of limitations would have been tolled as of September 4, 1945, 
the date of filing. The Court of Appeals reversed,’* and plaintiff’s 
petition for a writ of certiorari was granted ;‘* but the decision of 
the Court of Appeals was then affirmed, the majority holding that 
the Kansas rules for determining the time of commencement of the 
suit were binding even in the federal forum.*® 

Plaintiff in the Cohen case, holding, in her representative capacity, 
0.0125% of the outstanding stock of defendant corporation, instituted 
suit in the Federal District Court for New Jersey on grounds of diver- 
sity, alleging fraud and mismanagement on the part of defendant direc- 
tors of said corporation. After various proceedings had been taken, 
New Jersey enacted a statute applicable to such actions, both pending 
and future, which required a plaintiff who held stock amounting to less 
than 5% of the aggregate par value or $50,000 market value, to in- 
demnify the defendant for all reasonable expenses of the suit includ- 
ing attorney’s fees.** The corporate defendant’s motion pursuant to 
this statute to require security (totaling $125,000) was denied by 
the district court which held that plaintiff’s compliance with Rule 


9“A civil action is commenced by filing a complaint with the court.” 

10 Kan. Gen. Stats. 1935, § 60-306. 

11 Kan. Gen. Stats. 1935, § 60-308. “When action deemed commenced. An 
action shall be deemed commenced within the meaning of this article, as to 
each defendant, at the date of the summons which is served on him. . . . An 
attempt to commence an action shall be deemed equivalent to the commence- 
ment thereof within the meaning of this article when the party faithfully, prop- 
erly and diligently endeavors to procure a service; but such attempt must be 
followed by the first publication or service of the summons within sixty days.” 

12 To guard against plaintiff’s sleeping on his claim after the filing thereof, 
Federal Rule 4(a) provides that “Upon the filing of the complaint, the clerk 
shall forthwith issue a summons and deliver it for service to the marshal or to 
a person specially appointed to serve it.” 

13170 F. (2d) 987 (C. A. 10th, 1948). 

14 336 U. S. 917, 69 Sup. Ct. 642 (1949). 

15 Supra note 7. 

16 N. J. Rev. Stat. (1945), Title 14, Ch. 3, §§ 15-17. 
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23(b)** of the Federal Rules was sufficient, the New Jersey statute 
being inapplicable to an action in federal court..* The Court of 
Appeals reversed ;#® and after granting certiorari,?° the Supreme 
Court affirmed the decision of the Court of Appeals, requiring com- 
pliance in federal court with the New Jersey statute, although the 
Federal Rules contained no like restriction." 


The “Different-Result” Test 


It is in the Ragan case that the Court enunciates the test to be used 
in choosing between divergent state and federal rules of “procedure” 
in diversity suits. After noting that the case would concededly be 
barred in a Kansas court, the Court continues that “The theory of 
Guaranty Trust Co. v. York would therefore seem to bar it in the 
federal court... .” * In disposing of the argument that the Federal 
Rules of Civil Procedure should govern—the Rules being proce- 
dural in nature and thus exempt from the principle of Erie R. Co. v. 
Tompkins—the Court distinguishes Bomar v. Keyes** as being a suit 
to enforce rights under a federal statute, the extent of such rights 
being properly measured by Rule 3 of the Federal Rules. Thus, in 
issues involving the Federal Rules of Civil Procedure, the Court 
appears to establish what may be termed the “different-result” test ; 


i.e., in diversity suits, not involving a federally created cause of action, 
the Federal Rules of Civil Procedure are not controlling if adherence 


17“Secondary Action by Shareholders. In an action brought to enforce a 
secondary right on the part of one or more shareholders in an association, in- 
corporated or unincorporated, because the association refuses to enforce rights 
which may properly be asserted by it, the complaint shall be verified by oath 
and shall aver (1) that the plaintiff was a shareholder at the time of the 
transaction of which he complains or that his share thereafter devolved on him 
by operation of law and (2) that the action is not a collusive one to confer on a 
court of the United States jurisdiction of any action of which it would not 
otherwise have jurisdiction. The complaint shall also set forth with particu- 
larity the efforts of the plaintiff to secure from the managing directors or 
trustees and, if necessary, from the shareholders such action as he desires, and 
the reasons for his failure to obtain such action or the reasons for not making 
such effort.” 

187 F. R. D. 352 (N. J. e's 

19 170 F. (2d) 44 (C. A. 3d, 1948). 

20 336 U. S. 917, 69 Sup. Ct. 639 (1949). 

21 Supra note 8. In a somewhat analogous situation, not, however, involving 
the Federal Rules, the Court in a companion case held that plaintiff corpora- 
tion, being precluded from the Mississippi state courts by its failure to obtain 
a license to do business in that state, must likewise be denied access to the 
federal courts of that state. Woods v. Interstate Realty Co., 337 U. S. 535, 
69 Sup. Ct. 1235 (1949). 

22 Ragan y. Merchants Transfer & Warehouse Co., supra note 7 at p. 532. 

23 162 F. (2d) 136 (C. C. A. 2d, 1947). In that case, compliance with Rule 3 
of the Federal Rules was sufficient although under New York law the statutory 
period had expired, which would have outlawed the claim of plaintiff, a school- 
teacher, for damages under the Civil Rights Act because of her discharge 
while serving on a federal jury. 
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thereto would produce a substantially different result from that ob- 
taining in the state court of the forum. 

It becomes necessary here to distinguish between the state of the 
forum and the state of the situs of the claim. In the Ragan case the 
two coincided. In the Cohen case, however, the state of the situs 
was Delaware; the state of the forum, New Jersey. In Cohen, the 
majority of the Court plainly indicates that the law of the situs is 
of no moment, that it is only the law of the state of the forum which 
is to be considered in applying the different-result test. And under 
the Erie rule, as restated in the York case, that a federal court in 
diversity cases is “. . . only another court of the state [in which 
it sits] . . .” ** there is no logical alternative to the majority’s conclu- 
sion that “[a] plaintiff cannot avail himself of the New Jersey forum 
and at the same time escape the terms on which it is made available, 
if the law is applicable to a federal court sitting in that State... .”* 

Unfortunately this conclusion, necessarily a concomitant of the 
different-result test, defeats that very uniformity for which the Court 
is striving. Whereas adherence to the Federal Rules of Civil Pro- 
cedure in all matters not deemed substantive by the state of the situs 
would insure uniformity at least among all the federal courts on a 
given set of facts, the different-result test requires that the federal 
courts compound the confusion inherent in a system where each state 
applies its own rules of procedure, generally speaking, to a foreign- 
operative set of facts.?* 

It is Mr. Justice Douglas’s dissent*’ in the Cohen case which points 
up the intended scope of this test, for the majority opinion*® in the 
Ragan case does not expressly go beyond the requirement that there 
be no “. . . different measure of the cause of action... .”?® How- 
ever, in the Cohen case, in which the clash of federal and state rules 
relates not to the cause of action but to parties and the requirements 
for instituting suit, six members of the Court base their holding on 
“|, . the policy stated in Guaranty Trust Co. v. York . . .” *° refus- 






24 Guaranty Trust Co. v. York, supra note 4 at p. 108. 
25 Cohen v. Beneficial Industrial Loan Corp., supra note 8 at p. 554. 


26 Cf. Sampson y. Channell, 110 F. (2d) 754, Note 128 A. L. R. 394 (C.C. A 
Ist, 1940), cert. den. 310 U. S. 650, 60 Sup. Ct. 1099, 84 L. ed. 1415 (1940). 

27 Mr. Justice Frankfurter and Mr. Justice Rutledge concurring; the latter, 
in a separate opinion, maintaining that Congress, through the Federal Rules 
of Civil Procedure, should govern the “incidents of litigation” in diversity suits 
rather than the states, and disagreeing with the result in both the Cohen and 
Ragan cases, and also the Woods case, cited note 21 supra. 


28 Also by Mr. Justice Douglas. 
29 Ragan v. Merchants Transfer & Warehouse Co., supra note 7 at p. 533. 
30 Cohen v. Beneficial Industrial Loan Corp., supra note 8 at p. 556. 
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ing to accept the limitation which Mr. Justice Douglas would impose 
when he says in his dissent in the Cohen case: 

Each state has numerous regulations governing the institution 
of suits in its courts. They may favor the litigation or they may 
affect it adversely. But they do not fall under the principle of 
Erie R. Co. v. Tompkins . . . unless they define, qualify or 


delimit the cause of action or otherwise relate to it.*t (Em- 
phasis added.) 


Thus, although he speaks in terms of the “cause of action,” Mr. 
Justice Douglas actually has reference to the historical, albeit tenuous 
distinction between “substance” and “procedure.” The majority of 
the Court rejected this classic separation of matters substantive from 
those procedural, and would apply the different-result test in any 
diversity suit involving the Federal Rules. 

The “substance-procedure” rule of Erie v. Tompkins, of course, 
would require a federal forum to adhere to the substantive law of 
the situs, but would not necessarily prevent the use of federal “pro- 
cedural” rules. The different-result test, however, would seem to 
require identity of result as between the federal forum and the state 
forum in which the federal court sits even as to procedural points. 

The substance-procedure rule of Erie v. Tompkins ties the federal 
result to that of the state of situs with respect to substance only. The 
different-result test ties the federal result to the state of the forum 
with respect to procedural matters. 

These implications of the different-result test go far beyond Erie v. 
Tompkins, which merely required federal conformance in diversity 
cases with the “substantive” law of the situs. Under the different- 
result test, one may ask whether any of the federal rules of procedure 
can apply in a diversity case. Do Ragan and Cohen revive all the 
problems of procedural “conformity” which co-existed with old Swift 
v. Tyson? If they do not totally revive such procedural conformity, 
where shall the line be drawn between Federal Rule 3, involved in 
Ragan, and other Federal Rules of Procedure? 

After its unequivocal stand in Ragan that an action barred in the 
state forum should likewise be barred in federal court, the majority 
appends this final paragraph: 

It is argued that the Kansas statute in question is not an inte- 
gral part of the Kansas statute of limitations. But the Court 
of Appeals on a careful canvass of Kansas law in an opinion 


written by Judge Huxman . . . has held to the contrary . . 
and we will not disturb [that determination ].** 


31 Jd. at p. 557. 

32 Ragan v. Merchants Transfer & Warehouse Co., supra note 7 at p. 534. 
Without citing it by name, the Court has reference to an earlier case, Isaacks v. 
Jeffers, 144 F. (2d) (C. C. A. 10th, 1944), cert. den. 323 U. S. 781, 65 Sup. Ct. 
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The language here is not entirely clear and does not indicate 
whether the Kansas statute of limitations is imposed because it is part 
of the substantive law of the situs, or because it is a “procedural” 
statute of limitations matter controlled by the law of the state of the 
forum.** Nor does the opinion by Huxman, J., in the lower court 
make clear which of these reasons explains the applicability of Kan- 
sas law.** 

If the Court applies Kansas law because it regards the statute of 
limitations as substantive, and therefore as affecting the “cause of 
action,” as in the case of a wrongful death statute of limitations, then 
the final paragraph in Ragan says little more than that the case can 
be disposed of under the Erie rule, without recourse to the very much 
broader different-result test growing out of the York decision. 

On the other hand, the Court may be relying on the Kansas law 
only because Kansas is the forum governing statute of limitations 
questions. It is, of course, the rule almost universally** and in Kansas 
in particular** that the statute of limitations is procedural and gov- 
erned by the law of the state of the forum. It seems plausible there- 
fore to suppose that the suggestion in the last paragraph of Ragan 
amounts to this—that the manner here of commencing an action is 


270, 89 L. ed. 624 (1944), also decided by Judge Huxman and distinguished by 
him in the Ragan case below. In the Isaacks case, the legal facts were identical 
with those in the Ragan case, except that, according to Judge Huxman, “The 
New Mexico Statute of Limitations differ[ed] materially from that of Kansas. 
It required only that the . . . action . . . be brought within four years.” 
Whereas in the principal case, Kansas had both a general statute defining 
commencement [Kan. Gen. Stats. 1935, § 60-301] and a specific statute [supra 
note 11] which “. . . has application only to the statute of limitations 
[so that] it read[s] substantially as follows: ‘An action for the purpose of 
tolling the statute of limitations shall be deemed ae as to each defendant 
as of the date on which the summons is served on him. . . 

Despite the distinction made by Huxman, J., between the Ragan and Isaacks 
cases, it should be noted that New Mexico ‘also has both a general statute gov- 
erning the commencement of actions (N. Mex. Stat. 1941 § 19-101(3)) iden- 
tical with Federal Rule 3, and a specific statute (N. Mex. Stat. 1941 § 27-112) 
relating only to limitation of actions, which would have barred plaintiff’s claim 
in the state forum. Unfortunately, perhaps, this fact was not mentioned by 
petitioner in his briefs. 

33 See note 37 infra as to the statute of limitations which controls in diversity 
cases. 

34 Petitioner in his brief (p. 37) does state that he “. . . has no quarrel with 
the classification of state statutes of limitation as substantive law,” thus sug- 
gesting that he regarded the statute of limitations as substantive. 

35 RESTATEMENT OF ConrFfLicts, §§ 603-604; Beale, A TREATISE ON THE Con- 
FLIcT OF Laws (1935) p. 1620; Goodrich, Conrriicr or Laws (1949) p. 240; 
Stumberg, Conriict oF Laws (1937) p. 141. 

36 Hoggett v. Emerson, 8 Kan. 262 (1871); Dassler’s Annotated Civil Code 
(Kansas) (1931) p. 89, §112. Cf. Panhandle Eastern Pipe Line Co. v. Parish, 
168 F. (2d) 238 (C. C. A. 10th, 1948), and Newell v. Harrison Engineering & 
Constr. Corp., 149 Kan. 838, 89 P. (2d) 869 (1939), in which the Kansas 
“borrowing” statute was discussed. The existence of “borrowing” statutes 
necessarily implies that the law of the forum controls statute of limitations 
questions. 
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part and parcel of the statute of limitations; and, there being no 
general federal statute of limitations, the Kansas rule applies, not as 
law of the situs but as law of the forum.** 

However, in either case, the Court does not indicate the result it 
would have reached had the statute in question not been stressed as 
being an integral part of the Kansas statute of limitations. If the 
Court’s last paragraph in Ragan is treating the statute of limitations 
as substantive law governed by the situs, then, from the stressing 
that the rule as to commencement of actions was found to be an inte- 
gral part of the limitations statute, the inference might be drawn that 
if the state of the situs has declared the method of commencing an 
action to be not an integral part of the substantive statute of limita- 
tions, but a procedural matter, the federal court even in a diversity 
case might properly apply the federal rules with respect to commenc- 
ing a suit by filing the complaint with the court. In other words, if 
the rule as to commencement is an integral part of a substantive 
statute of limitations (like those governing wrongful death statutes) 
the federal forum must apply it as Kansas substantive law, as law of 
situs; while, conversely, if commencement is not part of the substan- 
tive claim, but procedural, it is not binding on the federal court under 
Erie v. Tompkins. 

On the other hand, if Ragan regards the statute of limitations as 
procedural, then the emphasis on the method of commencement being 
an integral part of that statute leads to different inferences as to the 
scope of the different-result test. In that event, the Court seems to 
be saying first that it will not tolerate any difference in result as be- 
tween a federal court sitting in diversity and a state court a block 
away, and that the law of Kansas here, qua forum, should control even 
as to procedural differences. But the last paragraph in Ragan then 
would qualify this broad different-result test and limit it to problems 
which are an integral part of the statute of limitations. Possibly this 
would leave the federal rules freely operative even in diversity cases 
as to procedural matters other than the statute of limitations question. 
Under this analysis of the last paragraph of Ragan, the different- 
result test is rendered largely innocuous.** 


37 A federal court sitting in diversity ordinarily applies the limitation statutes 
of the state in which it sits. See Goodrich, op. cit. supra note 35 at p. 41 and 
Guaranty Trust Co. v. York, supra note 4. 

88 Inasmuch, however, as this final paragraph in Ragan is mere dictum, it 
may be that the reasoning behind the reservation there implied, as well as the 
language, is the work of Mr. Justice Douglas. In terms of his dissent in Ragan, 
it is plausible that he would regard the method of commencement, unless an 
integral part of the limitations statute, as one of the “. . . numerous regula- 
tions governing the institution of suits . . . [which] do not fall under the 
principle of Erie R. Co. v. Tompkins. . . .” Since the majority in Cohen 
rejected this view and approved the different-result test, it is probable that if 
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Problem Areas Created by the Different-Result Test 


If this different-result test, which is supported by the language of 
Ragan and by the holding of Cohen, is to govern the applicability of 
the Federal Rules in all diversity cases so as to bind the federal courts 
to the law of the situs on substantive matters, and by the law of the 
state in which the federal court is sitting as to procedural matters, 
it might be well to consider such a result in light of the following 
statement by Judge Clark: 


[I]f some of the rules already attacked [under the Tompkins 
case] are properly to be questioned, there are other rules . 
left in a very precarious position . . . more than half of the 
rules can be questioned if some of the views already in print as 
to the wide content of “substance” are sound.*® 


Indeed, the major reforms—fusion of law and equity, free joinder 
of parties and claims, discovery—were adopted for the very purpose 
of reaching a different and more just result than was oftimes possible 
under the older code and common law procedures. 

In addition, the question must arise as to whether the Court in- 
tends, when there is a conflict, to eliminate ipso facto the Federal 
Rules or whether it then becomes necessary for the party to comply 
with both the “substantive” law of the state of the forum and the 
“procedural” law of the federal courts. In the Cohen case, the Court 


apparently expected compliance with both state and federal require- 
ments, saying that 


None [of the Federal Rules] conflict with the statute in ques- 
tion and all may be observed by a federal court, even if not 
applicable in state court.* 


A problem also arises as to the proper result in cases where there 
is a conflict between the Federal Rules and the law of the state forum, 
and the action, although barred in federal court by the Federal Rules, 
is maintainable in the state court of the forum. For example, if the 
federal court in diversity cases is “. . . only another court of the 


the question of integration were crucial, they would again apply the different- 
result test. Thus, while under the rationale of Mr. Justice Douglas the fact of 
integration is determinative, the majority would require compliance with the 
rules of the state of the forum if a different result would obtain under Federal 
Rule 3, even though the method of commencement was not an integral part of 
the forum’s statute of limitations. 

39 Clark, The Tompkins Case and the Federal Rules, (1941), 24 Am. Jup. 
Soc. J. 158, 161. Judge Clark further suggests that “. . . since the new rules 
have established a desirable procedural uniformity, each of these rules should 
be considered prima facie a rule of procedure and should not be considered a 
matter of substance without persuasive argument to the contrary. 

Clark, CASES ON PLEADING AND ProcepurE (1940) p. 315. 


40 Cohen y. Beneficial Industrial Loan Corp., supra note 8 at p. 556. 
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State [in which it sits] . . . ” ** should it not be permitted to hear a 
case in which the plaintiff is suing on a claim which was properly a 
compulsory counterclaim in an earlier federal (or state) case between 
the same parties, but which plaintiff failed to plead, relying instead 
on the appropriate state law which did not require or permit coun- 
ter-claims ? 

What would be the result when the defendant, in a fact situation 
similar to that in Sibbach v. Wilson & Co.,*? refuses to comply with 
an order for discovery, saying that such discovery will change the 
result materially from that of the state forum where there is no pro- 
vision for such procedure? 

A further area possibly unsettled by the Ragan and Cohen rule in- 
volves litigation in a state court on a federally created cause of action. 
The exception in favor of the Bomar case** would seem to require 
that the states in a similar situation, apply the appropriate Federal 
Rules of Civil Procedure. Otherwise, if Bomar v. Keyes remains 
good law, 


. . the ghost of Swift v. Tyson . . . [will still walk] abroad, 
somewhat shrunken in size, yet capable of much mischief.** 


and the accident of diversity will continue to create different re- 
sults.*° 


Evaluation of the “Different-Result” Test 


In both principal cases, the Court follows the York decision in 
disregarding the classic distinctions between procedural and substan- 
tive law, and in establishing the different-result test*® as the sole 
criterion for determining whether the federal courts shall follow the 
procedural law of the state of the forum in diversity cases. 

If it is true that the definitions of substance and procedure should 


41 Guaranty Trust Co. v. York, supra note 4 at p. 108. 
42 Cited note 2 supra. 

43 Supra note 23. 

44 Sampson v. Channell, cited note 26 supra at p. 761. 
45 Cf. Brown v. Western Railway of Alabama, 338 U. S. 294, 70 Sup. Ct. 105 
(1949), in which plaintiff brought suit in the state court of Georgia to recover 
damages under the Federal Employers’ Liability Act. There the case was 
dismissed by the state forum because of the insufficiency of plaintiff’s complaint 
under Georgia law, although under the Federal Rules the pleadings were good. 
On certiorari, the Supreme Court reversed and remanded, requiring the Georgia 
courts on a federally created cause of action to disregard their own rules of 
pleading, and follow the Federal Rules. 

Consider the reverse situation where, in a diversity suit on a state-created 
cause of action, the pleadings, although in conformance with the Federal Rules, 
are insufficient under the rules of the state of the forum. See Mitchell v. White 
Consolidated, 177 F. (2d) 500 (C. A. 7th, 1949). 


46 Subject possibly to whatever reservation might be inferred from the final 
paragraph of Ragan. 
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and do vary depending on the purpose to be served,*’ then these 
two decisions can be properly evaluated only by analysis (cursory at 
best) of the underlying problems involved. 

To determine these larger issues requires first a glance backward 
at the situation existing prior to the adoption of the Federal Rules 
of Civil Procedure, under the old Conformity Act. With the adop- 
tion by the states of changing procedural statutes, wholesale conform- 
ity not only became impossible, but the federal courts 


. declined to observe the Conformity act whenever it ap- 
peared that local procedure was in conflict with Federal law, 
hampered Federal jurisdiction or tended to limit the power of 
the Federal Court to administer justice in accordance with the 
fundamental principles of Federal jurisprudence. 


As a result 


The ordinary practitioner . . . was largely excluded from 
participation in Federal litigation, and Federal practice was mo- 
nopolized by experts.** 


The basic purpose of the Federal Rules of Civil Procedure was to 
replace this heterogeneous body of procedural law as practiced in the 
federal courts with “. . . a single uniform system of Federal pro- 
cedure . . . so clear and simple that every practitioner [would] be 
as well able to try his cases in any Federal court, as in the courts of 
his own state.” *° 

Although the Court in the Erie case grounded its decision on prin- 
ciples of statutory construction and constitutional law, there seems to 
be no question but that the result was substantially attributable to 
the widespread discontent with Swift v. Tyson,°° a decision aimed at 
securing uniformity of substantive law throughout the country.** The 
failure of that purpose through the states’ refusal to conform created 
additional variations, which are now, under the Erie doctrine, sought 
to be prevented in much the same spirit as finally moved Mahomet 
toward the Mountain. 

That uniformity in procedural as well as substantive law is desir- 
able cannot be gainsaid. Much has been written on the evils of forty- 
nine versions of pleading and procedure, and despite the statement 
support this contention; and see Cook, “Substance” and “Procedure” in the 
Conflict of Laws (1933), 42 YALE L. J. 333. 

48 Tolman, The Origin of the Conformity Idea, Its Development, the Failure 
of the Experiment, the Evils which Resulted Therefrom, and the Cure for Those 
Evils (1937), 23 A. B. A. J. 971, 975. 

49 Tbid. 

5014 U. S. 166, 10 L. ed. 865 (1842). 

51Tlsen, Recent Developments in Federal Practice and Procedure, FEDERAL 


RuLes oF ‘Civi. PrRocEDURE WITH APPROVED AMENDMENTS (1947) pp. 271, 312, 
West Publishing Co. 
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of Cardozo, J., in Loucks v. Standard Oil Co. of New York® that 
“We are not so provincial as to say that every solution of a problem 
is wrong because we deal with it otherwise at home,” ** there is 
probably no lawyer in the country who would not favor a nation- 
wide adoption of those rules of procedure which most appeal to him 
by virtue of their familiarity, their simplicity, or possibly even their 
complexity. 

However that may be, the Federal Rules of Civil Procedure were 
undeniably carrying weight with the states, being adopted almost in 
toto by Arizona, Colorado, New Mexico, Delaware, and New Jersey ; 
and followed in part by the process of amendment in New York, 
Pennsylvania, Maryland, and South Dakota, and to a lesser extent 
in several other states.** Is it not regrettable that the Supreme Court, 
in order to achieve forty-eight kinds of substantive uniformity, has 
dealt a fatal blow to national uniformity of procedure? 

The Court’s application of the different-result test to the Federal 
Rules chiefly extends the thesis, which found expression in the York 
case, barring any differences resulting from the fortuitous circum- 
stance of diversity.** But while the sovereignty of the state courts 
remains largely inviolate under the Constitution, the power of the 
federal courts to hear diversity cases is likewise constitutional. In- 
deed, this power is conferred for the very purpose of making possible 
a different result than might have followed in the state court. Con- 
cededly, this provision was adopted largely to guard against local 
prejudice detrimental to the non-resident suitor; but who is to say 
that the non-resident is not prejudiced when either his lawyer is 
forced to comply with strange rules of procedure, or as an alternative 
he must take his case to a strange lawyer, necessarily chosen in 
many cases at random. 

Since there is nothing constitutionally amiss in federal court cog- 
nizance of diversity litigation, it may be that the Court is following 
a policy designed to curtail the volume of litigation coming before 
the federal courts.** In that case, the Court’s present tendency to 


52224 N. Y. 99, 120 N. E. 198 (1918). 

53 Jd. at p. 201. 

54 See Clark, The Influence of Federal Procedural Reform (1948), 13 Law 
& Contemp. Prop. 144, 160. 

55 Nonetheless, a party may in good faith change his domicile for the sole 
purpose of creating diversity. Williamson v. Osenton, 232 U. S. 619, 34 Sup. 
Ct. 442, 58 L. ed. 758 (1914). 

56 A simpler solution (and one which would not impair the effectiveness of 
the Federal Rules in achieving uniformity and simplicity of procedure) is sug- 
gested by Professor Wechsler who proposes that “correction of [the] ancient 
and ‘malignant’ error [of corporate citizenship] would reduce by 70 per cent 
the recent volume of diversity cases in the federal courts.” Federal Jurisdiction 
v4 —4 Revision of the Judicial Code (1948), 13 Law & Contemp. Pros. 
216, 2 
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dispose of the major concrete advantage to suit in the federal courts 
might in time lead to the total abrogation of the Federal Rules of 
Civil Procedure in all diversity cases. And so, to protect a few de- 
fendants here and there from the federal judiciary, this country will 
have sacrified in large measure “. . . one of the greatest contributions 
to the free and unhampered administration of law and justice ever 
struck off by any group of men since the dawn of civilized law.” 57 


ELIZABETH STRACHAN FRERET. 


57 Carey, In Favor of Uniformity (1943), 18 Tempre L. Q. 145, 146. 
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ApMIRALTY—Jones Act—Liapitity or W. S. A. GENERAL 
AGENT FOR Torts oF MAsTER oR OrFicers—Hust v. Moore 
—McCormack Lines OvERRULED.—Respondent, a seaman on a ship 
owned by the United States, operated by the War Shipping Ad- 
ministration and managed by petitioner under the war-time general 
agent service agreement GAA 4-4-42, 46 C. F. R. Cum. Supp. 
§ 306.44 (1943), contracted poliomyelitis. The master and officers 
failed to furnish proper treatment and because of their negligence 
he suffered permanent injuries from the disease. Suit was brought 
against petitioner for the recovery of damages under Section 33 
of the Merchant Marine Act of 1920, 41 Star. 1007 (1920), 46 
U. S. C. § 688 (1946) (hereinafter referred to as the Jones Act). 
The trial court found for respondent and was affirmed by the Court 
of Appeals, 169 F. (2d) 4 (C. C. A. 2d, 1948). Held, expressly 
overruling Hust v. Moore-McCormack Lines, 328 U. S. 707, 66 
Sup. Ct. 1218, 90 L. ed. 1534 (1946), a War Shipping Administra- 
tion general agent is not liable to a seaman under the Jones Act 
for injury caused by the negligence of the master and officers of 
the vessel. Cosmopolitan Shipping Co. v. McAllister, 337 U. S. 783, 
69 Sup. Ct. 1317 (1949). 

Prior to the Jones Act and the Seamens’ Act of 1915, 38 Star. 
1185 (1915), 46 U. S. C. § 688 (1946), the general admiralty law 
permitted no recovery for injuries resulting from the negligence 
of a fellow servant or the master, though a seaman so injured was 
entitled to maintenance and cure, at least so long as the voyage 
continued. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. ed. 
760 (1903). Section 33 of the Merchant Marine Act of 1920, by 
its adoption for the maritime law of the rights and remedies of the 
Employers’ Liability Act of 1908, 35 Stat. 65 (1908), 45 U. S. C. 
§§ 51 et seg. (1946), specifically imposes liability on the employer 
for the negligence of officers and fellow employees, as well as for 
defects in equipment due to negligence. Beadle v. Spencer, 298 U. S. 
124, 56 Sup. Ct. 712, 80 L. ed. 1082 (1936). Arrest and seizure 
in the United States or its possessions of vessels owned by the 
United States or a government corporation is forbidden by the Suits 
in Admiralty Act, 41 Stat. 525 (1920), 46 U. S. C. § 741 (1946). 
A libel in personam against the government is allowed if, under 
the same circumstances, the injured seaman could maintain a pro- 
ceeding in admiralty against a privately owned and operated vessel. 
This Act is the exclusive remedy against the government for mari- 
time causes of action for personal injury arising out of its pos- 
session and operation of merchant vessels. United States Shipping 
Board Merchant Fleet Corporation v. Lustgarten, 280 U. S. 320, 
50 Sup. Ct. 118, 74 L. ed. 451 (1930). Recovery from a managing 
agent for the government was allowed in a suit at law, not under 
the Jones Act, for death resulting from the agent’s negligence. 
Brady v. Roosevelt Steamship Co., 317 U. S. 575, 63 Sup. Ct. 425, 
87 L. ed. 471 (1943). The agency agreement was made under Sec- 
tion 707 (c) of the Merchant Marine Act of 1936, 49 Stat. 2009 
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(1936), 46 U. S. C. § 1197 (c) (1946). The Clarification Act, 57 
Stat. 45 (1943), 50 U. S. C. App. § 1291 (1946), was enacted to 
eliminate the confusion as to seamen’s rights which arose when 
the War Shipping Administration was authorized to control, operate, 
purchase, charter, requisition, and use all ocean vessels of the United 
States. Ex. O. 9054, 7 Fed. Reg. 837 (1942), as amended by 
Ex. O. 9244, 7 Fed. Reg. 7327 (1942). The Act contained a retro- 
active provision stating that, “Any claim, right, or cause of action 
of or in respect of any such seaman accruing on or after October 1, 
1941, and prior to the date of enactment of this section may be en- 
forced, and upon the election of the seaman or his surviving depend- 
ent or beneficiary, or his legal representative to do so shall be 
governed, as if this section had been in effect when such claim, right, 
or cause of action accrued. . . .” (Jd., Section 1). 

Mr. Justice Rutledge, in the Hust case, was of the opinion that 
the trend toward liberalization of the rights of seamen, the effect 
of the Brady case, and the election given by Section 1 of the Clarifica- 
tion Act, preserved all the substantive rights of seamen, as well as 
the remedy of the Jones Act, and that these rights were not to be 
diminished by the terms of the war-time general agent service 
agreement. 

Mr. Justice Reed speaking for the majority in the principal case 
rejects the reasoning of the Hust case as based on an erroneous im- 
pression of the effect of the Brady decision, which he contends held 
only that an agent of the government was liable for his own torts 
under general maritime law. The Court finds no basis for distinguish- 
ing the McAllister case, where the injury occurred after the Clarifica- 
tion Act from the Hust case where the injury took place before the 
enactment, but within the retroactive provisions of the Act. 

The plaintiff, to recover for personal injuries under the Jones Act, 
must first establish that there existed between him and the defendant 
the relationship of employer and employee at the time of injury. The 
Norland, 101 F. (2d) 967 (C. C. A. 9th, 1939) ; Cromwell v. Slaney, 
65 F. (2d) 940 (C. C. A. Ist, 1933). In a letter dated October 20, 
1942 to the National Labor Relations Board, the War Shipping 
Administration stated that, “. . . the Master, officers and members 
of the crew of all vessels owned by or bareboat chartered to the War 
Shipping Administration are employees of the United States .. . 
and are so considered and treated at the present time . . .,” Hust v. 
Moore-McCormack Lines, supra at p. 749. The Master was 
specifically designated in the service agreement GAA 4-4-42, as an 
agent and employee of the United States with full authority over 
the officers and crew who were procured by the general agent from 
the customary sources. [/d., Arts. I, 3A (d)]. The shipping articles 
signed by McAllister were stamped, “You Are Being Employed by 
the United States,’ and were signed in the presence of a United 
States Shipping Commissioner to certify that he fully understood 
the contents of the articles. The general agent did not maintain 
possession and control of the vessel so as to be liable under New 
York tort law to a business invitee for negligence in its maintenance. 
The Court interpreted the general agency service agreement as 

9 
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a matter of federal concern. Caldarola v. Eckert, 332 U. S. 155, 67 
Sup. Ct. 1569, 91 L. ed 1968 (1947). This decision foretold the 
eventual downfall of Hust, either by legislative action H. R. 483 
and H. R. 4051, 81st Cong. (1949), or by judicial decision. It was 
inconsistent to hold that the general agent had such possession and 
control of the vessel to be liable to a crew member as an employer 
under the Jones Act, but not enough possession and control to be 
liable under general New York tort law to a stevedore. 

Seamen have not lost any substantive rights by the decision but 
are remitted for their remedy to the more unfavorable Suits in 
Admiralty Act, supra, against the government with its lack of pro- 
vision for trial by jury and its two year statute of limitations (Jd. 
Section 3, 5), as compared to the Jones Act, against the private 
corporation, with trial by jury and a three year period within which 
to bring suit. If the general agent were liable in a suit brought 
under the Jones Act, supra, the government would indemnify the 
agent by the provisions of the general agent service agreement GAA 
4-4-42, (/d., Arts. 8, 16). It is salutary to have the initial suit 
brought against the United States, which is ultimately liable. Allow- 
ing suit under the Jones Act, supra, against the agent would in effect 
give to injured seamen trial by jury against the United States, a right 
not granted by the Suits in Admiralty Act, supra. H. B. S. 


CiTIZENSHIP—EFFECT ON FEDERAL JURISDICTION.—A citizen of 
Brazil brought an action in the federal district court for breach of 
contract and fraud against a defendant who was registered with the 
Department of State as a citizen of the United States although he 
had continuously lived in Mexico for thirteen years. The defendant 
moved to dismiss for lack of jurisdiction. Held, in sustaining the 
motion, there is a recognized distinction between citizenship of the 
United States and of a particular state, and one may be a citizen 
of the former without being a citizen of the latter, but to constitute 
a person a citizen to sue or be sued in the federal courts on diversity 
of citizenship he must be a citizen of a particular state. Alla v. Korn- 
feld, 84 F. Supp. 823 (N. D. Ill. E. D. 1949). 

The jurisdiction of the federal courts is two-fold generally, one 
depending on the subject-matter, as in cases involving bankruptcy, 
admiralty, or federal questions, and the second depending upon the 
diversity of citizenship of opposing parties. Since this second is 
controlled by statute, the courts have strictly construed the language 
therein with regard to the meaning and effect of citizenship. The 
mere distinction between residence and citizenship was not basically 
sufficient to satisfy the courts, and Cowell v. Ducas, 2 F. Supp. 1 
(S. D. N. Y. 1932), in recognizing the dual status of citizenship, 
federal and state, further added that mere residence in a state is not 
equivalent to citizenship of such state. Residence and citizenship 
for federal jurisdictional purposes are not synonymous. Jeffcott v. 
Donovan, 135 F. (2d) 213 (C. C. A. 9th, 1943). “Citizen” has been 
held uniformly to mean substantially the same as “domicile,” as 
illustrated by the language in Baker v. Keck, 13 F. Supp. 486 (E. D. 
Ill. 1936), in effect stating that citizenship implies more than mere 
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residence, that it includes some participation in the functions of the 
state and some identification with it. From its citizens there accrue 
to a state social, political and moral obligations, and reciprocal legal 
relations accrue to the citizen. Again that domicile and not mere 
residence is the test: Earley v. Hershey Transit Co., 55 F. Supp. 
981 (M. D. Pa. 1944); Sherman v. Roosevelt, 48 F. Supp. 434 
(Mass. 1943); Wendel v. Hoffman, 24 F. Supp. 63 (N. J. 1938) ; 
Bjorquist v. Boston & A. R. Co., 250 Fed. 929 (C. C. A. 1st, 1918), 
Note (1918) 5 A. L. R. 951; and citizenship for this purpose signifies 
the identification of a person with a particular state. Messick v. 
Southern Pa. Bus Co., 59 F. Supp. 799 (E. D. Pa. 1945). 

The courts having established the interpretive meaning of citizen 
as implied in the Judiciary Act, Title 28, United States Code, Sec- 
tion 41 (1), and Section 1332 of the 1948 Revised Judicial Code, in 
conferring jurisdiction on the federal courts based on diversity, have 
applied this meaning of citizen in a variety of situations by a refusal 
to take jurisdiction where one of the parties to the action did not 
meet the requirement of the interpretation. In a very early case 
Mr. Justice Marshall refused to take jurisdiction on the ground 
that one of the parties, as a citizen of a territory, was not capable 
of suing in a United States court. The Corporation of New Orleans 
v. Winters, 1 Wheat. 91 (U. S. 1809). Again in a suit against a 
Philippine corporation a federal court refused jurisdiction because 
the corporation was neither an alien nor a citizen of any state. 
Costan v. Manila Elect. Corp., 24 F. (2d) 383 (C. C. A. 2d, 1928). 
And a citizen of Puerto Rico was held not to be a citizen of any 
state. Healy v. McCormick, 157 Fed. 318 (C. C. S. D. N. Y. 1907) ; 
But see Title 28, United States Code, Section 41 (1), and Section 
1332 of the 1948 Revised Judicial Code, whereby citizens of the 
District of Columbia are citizens of a state for purposes of federal 
jurisdiction. The validity of this amendment has been upheld by 
the United States Supreme Court in a very doubtful opinion in 
National Mutual Ins. Co. v. Tidewater Transfer Co., 337 U. S. 582, 
69 Sup. Ct. 1173 (1949), reversing 165 F. (2d) 531 (C. C. A. 4th, 
1947); and citizens of Hawaii, by the same Act, supra, are citizens 
of a state. Siegmund v. General Commodities Corp., 175 F. (2d) 
952 (C. C. A. 9th, 1949). 

A domiciliary of California of Japanese descent was compelled to 
move to Arizona for security purposes and was precluded from 
bringing suit in a federal court against a California citizen on the 
ground that domicile is the essential element and since his change 
of residence was not voluntary, he established no new domicile. 
Therefore, there was no diversity. Nobuo Hiramatsu v. Phillips, 
50 F. Supp. 167 (S. D. Cal. 1943). An Indian cannot sue or be 
sued in a federal court on diversity theory. Red Hawk v. Joines, 
219 Ore. 620, 278 Pac. 572 (1929). Accord, Felix v. Patrick, 145 
U. S. 317, 12 Sup. Ct. 862, 36 L. ed. 719 (1892). Federal courts 
have no jurisdiction of a controversy between a state and a tribal 
Indian who is unnaturalized. Paul v. Chilsoquie, 70 Fed. 401 (C. C. 
Ind. 1895). But an individual whose mother was a citizen is to be 
considered a citizen, even though the father was an Indian. Alberty 
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v. United States, 162 U. S. 499, 16 Sup. Ct. 864, 40 L. ed. 1051 
(1896). The requirement of domicile as the test for diversity of 
citizenship may prevent a minor from access to a federal court, the 
minor being assigned the domicile of the parent; however, in 
Delaware L. & W. R. Co. v. Petrowsky, 250 Fed. 554 (C. C. A. 
2d, 1918), although a minor, the petitioner being emancipated, could 
establish a domicile distinct from the parents, and was permitted 
to sue a corporation domiciled in the home state of the parent. 
Once jurisdiction is established subsequent departure by a citizen 
does not vitiate the action, since the date suit is brought determines 
jurisdiction. Wichita R. & Light Co. v. Pub. Util. Comm. of Kan- 
sas, 260 U. S. 48, 43 Sup. Ct. 51, 67 L. ed. 124 (1922). Accord, 
Boesenberg v. Chicago Title & Trust Co., 128 F. (2d) 245 (C. C.A. 
7th, 1942). The definition of citizenship being substantially that of 
domicile, the courts have not allowed a temporary absence to destroy 
the identification of a person with a particular state where he in- 
tends to return. Pannill v. Roanoke Times Co., 252 Fed. 910 (W. D. 
Va. 1918). And an absence with an intention to return does not 
destroy the status of a citizen of a particular state even though the 
absence is protracted. Shreveport Long Leaf Lumber Co. v. Wilson, 
38 F. Supp. 629 (W. D. La. 1941). But if a person establishes a 
domicile in a foreign country, he loses his state citizenship although 
he does not necessarily lose his United States citizenship. Hammer- 
stein v. Lyne, 200 Fed. 165 (W. D. Mo. 1912) (in accord with 
the principal case). 

The exceptions engendered by the courts in the principal and 
other decisions have reduced the “diversity” basis for jurisdiction 
to a technical rule with little or no practical application. The his- 
torical fear of state court abuses, which was the motivating force 
behind the rule, cannot be supported today, although it remains in 
the realm of Congress to eliminate the rule. 


L. K. 


CoNSTITUTIONAL LAW—EFFECT UPON DERIVATIVE CHILDREN OF 
DENATURALIZATION OF PARENT FOR ACTUAL OR CONSTRUCTIVE 
Fraup.—Plaintiff’s father was naturalized in Puerto Rico in 1922. 
Plaintiff in 1930, at the age of 17, joined his father and acquired 
citizenship as a derivative under the provisions of § 314 of the 
Nationality Act of 1940, 54 Strat. 1137 (1940), 8 U. S. C. §§ 501 
et seq. (1946). In 1942 the father’s certificate was revoked pur- 
suant to § 338 of the Nationality Act, supra. The denaturalization 
resulted from a consent judgment, under a charge of actual fraud 
in having procured citizenship. On December 3, 1946, plaintiff 
filed an application for a certificate of derivative citizenship pursuant 
to § 339 of the Act, but because of the provisions of § 338 (d) his 
application was denied. Section 338 (d) of the Act provides that de- 
rivatives shall not lose their citizenship because of denaturalization 
of the parent, unless the ground for denaturalization was actual 
fraud. On September 2, 1947, the Commissioner of Immigration 
and Naturalization ordered deportation of plaintiff, which resulted 
in this suit. The case was first argued on a motion to dismiss and 
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the motion was denied, the court holding that the judgment of de- 
naturalization was not res judicata, but could be collaterally attacked 
to determine whether actual fraud had been committed. Sanders v. 
Clark, 76 F. Supp. 489 (E. D. Pa. 1948). The court found that 
actual fraud was not the basis of the father’s denaturalization. Held, 
where the denaturalization of a parent is not based on actual fraud 
the citizenship of derivatives is not affected, and plaintiff is entitled 
to a certificate of citizenship. Sanders v. Clark, 85 F. Supp. 253 
(E. D. Pa. 1949). 

The court hearing the motion to dismiss found that the cases per- 
mitted derivative citizenship to be cancelled without an opportunity 
for the derivative to contest it, if a prior denaturalization decree had 
conclusive effect. In questioning the correctness of those holdings, 
the court remarked that while the father’s status was changed from 
citizen to alien, the facts constituting actual fraud were not estab- 
lished so as to bind plaintiff. The denaturalization was based upon 
a consent judgment and nothing was litigated. It doubted that the 
decree would even be res judicata as to the father on the issue of 
fraud, as distinguished from the issue of status, in another cause of 
action between the same parties. But see Note (1946) 2 A. L. R. 
(2d) 514; (1948) 22 Tempte L. Q. 118. 

In addition to the issue of res judicata, the court implies that de- 
rivative denaturalization may not be constitutional. It states that if 
actual fraud exists, plaintiff's right to citizenship falls with that of 
his father, unless derivative denaturalization is unconstitutional. In 
this connection Knauer v. United States, 328 U. S. 654, 66 Sup. Ct. 
1304, 90 L. ed. 1500 (1946), is cited. This case, however, merely 
decides that Congress has power to provide for denaturalization for 
fraud, there being nothing in the facts or decision relating to de- 
rivatives. 

When it is considered that the derivative probably has no right to 
a hearing in the denaturalization proceedings to protect his interests, 
United States v. Schlotfeldt, 136 F. (2d) 935 (C. C. A. 7th, 1943), 
cert. den. Krause v. United States, 327 U. S. 781, 66 Sup. Ct. 680, 
90 L. ed. 1008 (1946) ; Rosenberg v. United States, 60 F. (2d) 475 
(C. C. A. 3d, 1932), cert. den. 287 U. S. 645, 53 Sup. Ct. 91, 77 
L. ed. 558 (1932), one suspects that this is not in accord with due 
process of law. “The fundamental requirement of due process is an 
opportunity to be heard upon such notice and proceedings as are 
adequate to safeguard the right for which the constitutional pro- 
tection is invoked.” Anderson National Bank v. Luckett, 321 U. S. 
233, 246, 64 Sup. Ct. 599, 88 L. ed. 692 (1944). This leaves to be 
determined the question whether the derivative has any rights to 
be protected by due process of law. 

The power of Congress to provide for naturalization comes from 
Article 1, § 8 of the Constitution. The power of denaturalization 
comes from that provision and the “necessary and proper” clause 
of the same Article. Knauer v. United States, supra. Prior to 1906 
there was no provision in the naturalization acts for revoking citizen- 
ship improperly secured. Gordon, Denaturalization in The Supreme 
Court (1947) 8 Fen. B. J. 172. Section 15 of the 1906 Act, 34 Star. 
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596 (1906), provided for revocation on the grounds of fraud, or for 
illegal procurement. Section 338 of the 1940 Act, supra, is sub- 
stantially the same as § 15 of the 1906 Act. Section 338 (d) of the 
1940 Act was added to protect derivatives from loss of citizenship 
unless the parent’s denaturalization resulted from actual fraud. The 
decisions are conflicting whether, on a given set of facts, actual 
fraud, constructive fraud, or illegal procurement exists. United 
States v. Orth, 51 F. Supp. 682 (E. D. S. C. 1943), gives a classi- 
fication of all cases decided prior to World War II. The principal 
case holds that actual fraud did not exist because the objectionable 
statements did not relate back to the time the parent took his oath. 
Illegal procurement appears to be failure to meet some technical 
qualification for naturalization, an example being non-qualification 
of witnesses. Johannessen v. United States, 225 U. S. 227, 32 Sup. 
Ct. 613, 56 L. ed. 1066 (1912). A person is guilty of constructive 
fraud if he permanently returns to his native land, the intention 
being formed after the time that he took his oath. In re Bolter, 66 
F. Supp. 566 (S. D. Cal. 1946). There is actual fraud if, at the 
time of taking his oath, the alien did not intend to comply with the 
statutory requirements for citizenship. The distinction between 
actual and constructive fraud is pertinent only where derivatives are 
concerned, constructive fraud being sufficient to revoke only the 
naturalized person’s certificate. United States v. Fischer, 48 F. Supp. 
7 (S. D. Fla. 1942). 

No action is taken against the derivative unless he applies for a 
certificate, or if in a foreign country, he applies for a passport. 
(Conversation with representative of Immigration and Naturaliza- 
tion Service, Nov. 25, 1949). This accounts for the dearth of 
opinions concerning derivatives. The Attorney General, in an early 
opinion, felt that the statutes did not protect derivatives. 36 Ops. 
Att’y Gen. 446 (1931). In Rosenberg v. United States, supra at 
p. 476, the court denied citizenship to the derivative, saying, 
she never could have been an American citizen, because she was not 
the wife of a naturalized man.” After holding that there was no 
actual fraud and that the derivative did not lose his citizenship, the 
court in Jn re Findan, 4 F. Supp. 189, 190 (R. I. 1933), by way 
of dictum stated that had actual fraud existed, the parent’s natural- 
ization would have been a nullity from the beginning, so that no 
one could derive rights through such fraudulent acts. The Findan 
decision, supra, appears to be the first holding that derivatives shall 
not lose their citizenship, if the parent was not denaturalized for 
actual fraud. It is very probably that this decision prompted Con- 
gress to enact § 338 (d) in the 1940 Act. 

The court in the Bolter decision, supra, protected the derivative 
notwithstanding that the parent had been denaturalized long prior 
to the passage of § 338 (d). Both the Findan and Bolter decisions, 
supra, were criticized in Battaglino v. Marshall, 172 F. (2d) 979 
(C. A. 2d, 1949), the court stating that those courts failed to recog- 
nize that citizenship is void ab initio when obtained by fraud, and 
that § 338 (d) came too late to aid plaintiffs. The Battaglino case, 
supra, was appealed to the United States Supreme Court, appellant’s 
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counsel contending that cancellation did not impair rights which had 
accrued. 18 L. W. 3004 (1949). Certiorari was denied. Battaglino 
v. Marshall, 338 U. S. 829, 70 Sup. Ct. 56 (1949). This action by 
the Supreme Court seems to indicate that it entertains no doubts 
as to the constitutionality of depriving derivatives of citizenship 
solely on the basis of denaturalization of the parent. 

A decision difficult to reconcile with the above cases is Petition of 
Berger, 82 F. Supp. 720 (S. D. N. Y. 1949). Petitioner’s husband 
had been denaturalized for permanently leaving the United States. 
In declaring petitioner a citizen, the court held that no fraud had 
been demonstrated to warrant a conclusion that the citizenship of 
petitioner’s husband was void ab initio, and that consent to revoca- 
tion is equivalent to the voluntary relinquishment of citizenship, 
rather than compulsory revocation as for fraud. 

An alien has no right to citizenship. Citizenship is a privilege, 
extended to the alien only when all the prescribed conditions for 
naturalization have been met. United States v. Spohrer, 175 Fed. 
440 (C. C. N. J. 1910). Though he has no rights to be protected 
by due process of law, it is unquestionably harsh to deprive a deriv- 
ative of his citizenship merely because the parent had been denatural- 
ized for fraud. Naturalization has been revoked solely for the reasons 
that the naturalization proceedings were held in the judge’s chambers, 
rather than in open court, through no fault of the petitioner. United 
States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 61 L. ed. 853 
(1917). However, since the derivative’s citizenship does not exist 
independently of that of the parent, the doctrine that a certificate 
secured through fraud is void ab initio leaves no other result pos- 
sible, where the revocation is for actual fraud. “An Act of Con- 
gress is not to be refused application by the courts as arbitrary and 
capricious and forbidden by the Due Process Clause merely because 
it is deemed in a particular case to work an inequitable result.” 
Wickard v. Filburn, 317 U. S. 111, 129, 63 Sup. Ct. 82, 87 L. ed. 122 
(1942). The remedy for an unjust statute is not through the courts, 
but by petition to the legislature for a change in the statute. A more 
desirable statute would be one entitling the derivative to a hearing 
on the merits of his case. If he can prove his desirability as a citizen, 
a certificate should be issued to him in his own right. If he fails to 
do so, then he may be deported as an undesirable alien. a 


CONSTITUTIONAL LAw—LIMITATION ON INDIVIDUAL RIGHTS OF 
GOVERNMENT CONCESSIONAIRE—CIvIL Ricuts.—Air Terminal Serv- 
ices, Inc., concessionaire, operated dining facilities at Washington 
National Airport, on land in Virginia, but owned by the United 
States, under an agreement granted upon consideration of payment 
to the government of a percentage of gross receipts, which required 
that the concessionaire provide a separate cafeteria for colored per- 
sons and comply with all laws at its own cost. Plaintiff sued Air 
Terminal to recover damages because on February 17, 1947, she 
was refused service in dining facilities operated for whites at the 
airport for the reason that she was a Negro. She was told that she 
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could be served only in the cafeteria provided for colored persons. 
Plaintiff, a passenger on an airliner forced to return to the airport 
because of mechanical difficulties, had been given a chit for her dinner 
by the air carrier. Segregation of white and colored persons, under 
criminal penalties, was mandatory at the airport by virtue of in- 
structions of the Administrator of Civil Aeronautics and because of 
Section 1796a, Virginia Code (1942), made applicable to the airport, 
by a specific provision of federal law, 59 Stat. 552 (1945), and the 
Assimilative Crimes Act, Title 18, U. S. C. § 468 (1946). Suit was 
predicated upon denial of the rights of plaintiff under the Fifth and 
Fourteenth Amendments to the Federal Constitution and under the 
Civil Rights Act, 16 Stat. 144 (1870), 8 U. S. C. $§ 41, 43 (1946), 
upon the principal charge that segregation at the airport was invalid, 
and secondly, that eating accommodations furnished Negroes were 
unequal to those furnished whites, even if segregation was held valid. 
Air Terminal moved to dismiss on ground that they were under no 
obligation to serve plaintiff or anyone else and could refuse service 
without excuse. Held, Air Terminal-operated restaurants are too 
close in origin and purpose to the functions of the public government 
to allow them the right to refuse service without good cause, despite 
the fact that under decisional law of Virginia private citizens operat- 
ing restaurants on private property can refuse service to anyone, 
white or colored, without cause. Nash v. Air Terminal Services, 
85 F. Supp. 545 (E. D. Va. 1949). 

The case leaves open the question whether identical facilities must 
be furnished both races and does not deal with the effect of the 
commerce clause on segregation statutes. The case turns entirely 
on the theory that discrimination would not be permitted in a facility 
operated by the Federal Government itself, and in effect the court 
regards the private concessionaire in the instant case as an agent 
of the government, subject to the same disability to discriminate under 
the Fifth Amendment. The complaint was remanded to determine 
whether equal facilities had been furnished by defendant, the court 
stating anew that segregation was not violative of the Federal Con- 
stitution or any act of Congress and that neither the Fourteenth 
Amendment nor the Civil Rights Act, supra, was relevant because 
segregation was not due to state action or under color of a state 
law. The instant decision strengthens the holding in Horn v. Illinois 
Central R. R., 327 Ill. App. 498, 64 N. E. (2d) 574 (1946), con- 
cerning a railroad restaurant for passenger accommodation required 
to be operated without discrimination based on color, although the 
Nash decision held Air Terminal not engaged in air transportation. 
Even though Air Terminal had agreed with the government to fur- 
nish separate facilities for colored customers, the court refused to 
permit plaintiff to recover as beneficiary of this agreement. The 
court was of the opinion that the Virginia statute, because adopted 
by the federal Assimilative Crimes Act, was applicable to restaurants 
and made separation of the races compulsory. The statute reads, 
“It shall be the duty of any person . . . conducting any place. . 
of public assemblage which is attended by both white and colored 
persons, to separate the white race and the colored race. . . .” 





A Me ee) ee) ne 


“ss wm ie wtée 


“— baal 


ad 


RECENT CASES 261 


The court reasoned that segregation was pursuant to a federal statute 
(the Assimilative Crimes Act) and Air Terminal acting under fed- 
eral regulation deprived plaintiff of her rights without due process 
of law unless equal accommodations were provided for Negroes. It 
may be argued that under the Virginia statute the duty of a private 
restaurant operator in Virginia to segregate the races appears dis- 
cretionary with him depending on his election to serve only one race, 
under his common law right, rather than both, but no state decision 
interpreting the statute in this light has been found. 

The decision follows a trend in other state and federal decisions 
which appears to be that insofar as civil rights are concerned the 
individual rights of the private operator of a facility constructed 
with public funds and property are subject to constitutional limi- 
tations applying to the governmental unit financing the facility. 
Kern v. City Comm’rs of City of Newton, 151 Kan. 565, 100 P. (2d) 
709 (1940), appears to be the forerunner of this principle by holding 
that lease of a municipal swimming pool to a private individual did 
not destroy the public characteristics of the pool so as to permit the 
lessee the right to refuse admission to a Negro. The Kern court 
distinguished between a municipality’s ability to absolve itself from 
negligent liability for acts of its lessee and its ability to absolve itself 
from official duty and responsibility in regard to municipal property, 
citing Leaux v. City of New York, 87 App. Div. 398, 8&4 N. Y. 
Supp. 514 (1903). Other leases of municipal swimming pools to 
private individuals have been held subordinate to the municipal 
obligation to preserve constitutional rights of all citizens to use the 
pool. Although purely private acts of racial discrimination are not 
illegal the private lessee is considered the city’s agent especially 
where it is shown that the real purpose of the lease is colorable and 
for the purpose of excluding Negroes. Lawrence v. Hancock, 76 F. 
Supp. 1004 (S. D. W. Va. 1948); Culver v. City of Warren, 
84 Ohio App. 373, 83 N. E. (2d) 82 (1948). Although the Nash 
lease was not colorable, the same result is reached as in these cases. 
James v. Marinship Corp., 25 Cal. (2d) 721, 155 P. (2d) 329 (1944), 
held that the “public service” cases demonstrated a public policy 
against private racial discrimination and refuted the contention that 
a statute was necessary to enforce such a policy. The Federal Con- 
stitution provision prohibiting discrimination because of race, though 
directed against state action, was considered as evidencing a definite 
national policy preventive of union discrimination against Negroes. 

An opposing theory of the applicable principle in cases of this type 
is that a private corporation should not be held to the standard of 
restraint imposed by the Fourteenth Amendment upon public cor- 
poration unless the corporation is subject to control by a public au- 
thority or is a repository of state power so that its action can be said 
to be that of the state. Hardyman v. Collins, 80 F. Supp. 501 (S. D. 
Cal. 1948); Norris v. Mayor and City Council of Baltimore, 78 F. 
Supp. 451 (Md. 1948); Terrell Wells Swimming Pool v. Rodriguez, 
182 S. W. (2d) 824 (Tex. 1944). In Dorsey v. Stuyvesant Town 
Corporation, 190 Misc. 187, 74 N. Y. Supp. (2d) 220 (1947), the 
decision was based upon the principle that though a housing project 
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had a socially desirable public purpose in relieving housing shortages, 
such an undertaking was not a public project requiring operation 
consistent with Constitutional limitations on a government unit. A 
public interest justifying licensing does not make a theater public 
property or a public enterprise so as to deprive the operator of his pri- 
vate right to exclude whomever he desires. Woollcott v. Shubert, 217 
N. Y. 212, 111 N. E. 829 (1916); Southwestern Broadcasting Co. 
v. Oil Center Broadcasting Co., 210 S. W. (2d) 230 (Tex. 1947), 
and Vogel v. Saenger Theatres, 207 La. 835, 17 So. (2d) 467 
(1944), concern civil rights statutes specifically applicable to the 
enterprise involved. Responsibilities of private restaurant oper- 
ators are clearly established. In the absence of a civil rights statute 
prohibiting discrimination in restaurants on grounds of color, the 
common law right of the operator to choose his customers continues 
to exist. State of Kansas v. Brown, 112 Kan. 814, 212 Pac. 663 
tions). Alpaugh v. Wolverton, 184 Va. 943, 36 S. E. (2d) 906 
>. 

These opposing principles may be compared with the split of au- 
thority on governmental liability for negligent acts of a municipality’s 
lessee. The proprietary function and governmental function cases 
indicate similar though distinct theories of governmental and private 
responsibilities. Shoemaker v. City of Parsons, 154 Kan. 387, 118 
P. (2d) 508 (1941); Felton v. City of Great Falls, 118 Mont. 586, 
169 P. (2d) 229 (1946). 

J. E.R. 


CoNSTITUTIONAL LAW—SEARCHES AND SEIZURES—STATE ACTION 
UnpbEerR FouRTEENTH AMENDMENT—DUE Process.—Personal med- 
ical records, seized at appellants’ office by state officers without a 
search warrant were admitted in evidence on a trial for abortion. 
The Supreme Court of Colorado affirmed the conviction. Wolf v. 
People of Colorado, 117 Colo. 279, 321, 187 P. (2d) 926 (1947). 
Review was sought on the ground that the judgment was in viola- 
tion of rights guaranteed by the due process clause of the Fourteenth 
Amendment. Held, that in a prosecution in a state court for a state 
crime the Fourteenth Amendment does not forbid the admission of 
evidence obtained through an umreasonable search and _ seizure. 
Wolf v. Colorado, 338 U. S. 25, 69 Sup. Ct. 1359 (1949). 

The two basic issues before the Court were whether the due 
process clause of the Fourteenth Amendment encompasses the pro- 
hibition in the Fourth Amendment on illegal search and seizure as 
regards criminal prosecutions in state courts, and whether, if this 
is so, a mandatory method of enforcement exists as an “essential 
ingredient of the right.” The decision represents the first direct 
holding by the Supreme Court on the subject. 

In resolving the first issue, the Court was faced with the alternative 
of changing its traditional approach to due process on a Bill of 
Rights question or of remaining on the firmer ground of judicial 
precedent. Consistently the Court has held that the due process 
of the Fourteenth Amendment neither comprehends the specific 
provisions of the first eight amendments nor is it confined to them. 
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Adamson v. California, 332 U. S. 46, 67 Sup. Ct. 1672, 91 L. ed. 1903 
(1947) ; Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 
L. ed. 97 (1908) ; Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 
44 L. ed. 597 (1900). Rather its limitations are to be found by the 
process of judicial inclusion and exclusion as the cases are presented. 
Davidson v. New Orleans, 96 U. S. 97, 24 L. ed. 616 (1878). Thus, 
the Court has taken the position that whatever is “implicit in the 
concept of ordered liberty,” Palko v. Connecticut, 302 U. S. 319, 
325, 58 Sup. Ct. 149, 82 L. ed. 288 (1937), or within the “funda- 
mental principles of liberty and justice which lie at the base of all 
our civil and political institutions,” Hebert v. Louisiana, 272 U. S. 
312, 316, 47 Sup. Ct. 103, 71 L. ed. 270 (1926), is within the scope 
of due process. Conversely, provisions of the first eight amendments 
which fail to meet this test are not binding on the states and re- 
strict only the Federal Government. United States v. Miller, 307 
U. S. 174, 59 Sup. Ct. 816, 83 L. ed. 1206 (1939); Presser v. 
Illinois, 116 U. S. 252, 6 Sup. Ct. 580, 29 L. ed. 615 (1886); Hur- 
tado v. California, 110 U. S. 516, 4 Sup. Ct. 111, 28 L. ed. 232 (1884). 
The practical effect of this selective test has been undermined with 
respect to the First Amendment which has been wholly adopted into 
the Fourteenth Amendment and which ex proprio vigore provides 
the basis for decision on its provisions. Everson v. Board of Educa- 
tion of the Township of Ewing, 330 U. S. 1, 67 Sup. Ct. 504, 91 
L. ed. 711 (1947); West Virginia State Board of Education v. 
Barnette, 319 U. S. 624, 63 Sup. Ct. 1178, 87 L. ed. 1628 (1943). 
Notwithstanding this inroad, the selective test has been emphatically 
reaffirmed in Adamson v. California, supra, where the Court held 
that the self-incrimination clause of the Fifth Amendment is not 
binding on the states. See Note (1948) 16 Gro. Wasu. L. Rev. 
420 (criticizing). 

Opposed to this method of disposing of due process cases is the 
resurgent view that the adoption of the Fourteenth Amendment made 
the first eight amendments per se applicable to the states. See the 
dissenting opinions in Adamson v. California, supra, and Betts v. 
Brady, 316 U. S. 455, 474, 62 Sup. Ct. 1252, 86 L. ed. 1595 (1942). 
There seems no doubt that as a matter of historical fact this was the 
intention of the framers of the amendment. Flack, THE ApDoprion 
OF THE FouRTEENTH AMENDMENT (1908) p. 94. 

These conflicting views were manifested in the instant case where 
the Court held that the substance of the Fourth Amendment is within 
due process. The majority followed the rationale of Palko v. Con- 
necticut, supra, using language strikingly similar to that urged by 
counsel for the petitioner in his brief at p. 7. Thus, Mr. Justice 
Frankfurter for the majority, p. 27-28, “The security of one’s 
privacy against arbitrary intrusion by the police . . . is basic to a 
free society. It is therefore implicit in ‘the concept of ordered lib- 
erty’ and as such enforceable against the States through the Due 
Process Clause.” Justices Black, Douglas, Murphy, and Rutledge, al- 
though approving the result, disapproved the failure to follow the 
rationale of the dissent in the Adamson case. 

Granting the result is sound, nevertheless, it would appear that the 
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Court could have easily changed its traditional approach and adopted 
the view of the minority group by basing its decision on the ground 
that the Fouth Amendment itself is incorporated into the Fourteenth 
Amendment as a prohibition on the states. Pretermitting the forceful 
argument in favor of the historical correctness of the Adamson dis- 
sent, its adoption would end the subjectivity and uncertainty which 
characterizes the “natural law-due process” formula and would effect 
a desirable clarification of the status of the Bill of Rights in state 
courts. In fact, the merit of this view has been indicated by the 
Court in its disposition of First Amendment controversies. See 
West Virginia State Board of Education v. Barnette, supra, where 
the Court said at p. 639: “The test of legislation which collides with 
the Fourteenth Amendment, because it also collides with the prin- 
ciples of the First, is much more definite than the test when only 
the Fourteenth is involved. Much of the vagueness of the due 
process clause disappears when the specific prohibitions of the First 
become its standard.” All that can be said at this time is that the 
Court is willing to hold that the immunities from self-incrimination, 
Adamson v. California, supra, and double jeopardy, Palko v. Con- 
necticut, supra, are not “implicit in the concept of ordered liberty” 
but that the immunity from illegal search and seizure is. 

A more troublesome question arose in determining the method of 
enforcing the acknowledged right. In the federal courts evidence 
obtained by illegal search and seizure is inadmissible in criminal 
prosecutions. Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 
341, 58 L. ed. 652 (1914). The Court rejected the proposition that 
this “federal rule” is an essential ingredient of the constitutional 
right and pointed out that the thirty states which reject the federal 
rule allow private civil actions or prescribe statutory penalties as 
remedies for those injured through an illegal search and seizure. 
The Court might well have mentioned as a further remedy, the 
possibility of federal criminal prosecution of those conducting the 
illegal search or seizure under Title 18, U. S. C. $52. See Screws 
v. United States, 325 U. S. 91, 65 Sup. Ct. 1031, 89 L. ed. 1495, 
Note (1945) 162 A. L. R. 1330. 

Petitioner had urged that an analogy could be drawn to the closely 
related problem of “coerced confessions,” wherein the rule is. well 
settled that such confessions must be excluded in evidence in state 
criminal proceedings. Watts v. Indiana, 338 U. S. 49, 69 Sup. Ct. 
1347 (1949); Turner v. Pennsylvania, 338 U. S. 62, 69 Sup. Ct. 
1352 (1949); Harris v. South Carolina, 338 U. S. 68, 69 Sup. Ct. 
1354 (1949). However, this argument overlooks one reason behind 
the exclusionary policy of the latter cases, ie., coercion may reflect 
another’s will and be a means of convicting the innocent on the basis 
of incompetent evidence. In the search and seizure cases, the rule 
is a technicality exculpating the guilty by barring trustworthy evi- 
dence. See for example McDonald v. United States, 335 U. S. 451 
69 Sup. Ct. 191 (1948); Johnson v. United States, 333 U. S. 10, 
68 Sup. Ct. 367, 92 L. ed. 436 (1948); Trupiano v. United States, 
334 U. S. 699, 68 Sup. Ct. 1229, 92 L. ed. 1663 (1948). The rule 
cannot be said to “protect” the defendant from the illegal act itself 
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since it is invoked only after the search has occurred; it can provide 
protection only from deserved conviction upon the evidence seized. 
A defendant is thus protected not from the wrong doing of others, 
but against the just consequences of his own wrong. Harno, Evidence 
Obtained by Illegal Search and Seizure (1925) 19 Iti. L. Rev. 
303, 313. 

The three dissenting justices properly passed over this aspect of 
the problem and emphasized the deterrent effect of the federal rule. 
Thus, Murphy, J., p. 44, “The conclusion is inescapable that but 
one remedy exists to deter violations of the search and seizure clause. 
That is the rule which excludes illegally obtained evidence. Only by 
exclusion can we impress upon the zealous prosecutor that violation 
of the Constitution will do him no good.” This justification is amply 
supported by prior decisions of the Court where the illegality con- 
cerned a federal officer and the prosecution was in a federal court. 

However, it is submitted that the judicial extension of federal power 
over the states on this subject, as advocated by the minority, would 
be unwarranted. Certainly caution should be exercised before the 
federal judiciary should attempt to control local police conduct by 
the indirection of rules of evidence, in the absence of competent proof 
that the states are not providing adequate safeguards under the 
pressure of public opinion. The fact that public opinion does not 
operate effectively at the federal level, where federal officers are 
less subject to local control, may be a justification for the exclusionary 
rule in the federal system. Wolf v. Colorado, supra at p. 32. Further, 
if federal intervention should prove necessary in the light of state 
non-action, consideration could be given to legislation under the Fifth 
Section of the Fourteenth Amendment (by amendment of the Civil 
Rights Act). Although the Court did not pass on the prospective 
constitutionality of such legislation, it is not doubted that Congress 
has the power to provide modes of redress against the action of 
state officers subversive of the rights specified in the amendment. 
Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. ed. 835 (1883). 
And see generally, Corwin, The Supreme Court and the Fourteenth 
Amendment (1909) 7 Micu. L. Rev. 643. Since the federal rule 
is one of policy and not a constitutional mandate, 8 WiGMORE ON 
Eviwence (3d ed. 1940) § 2184, the Congress could examine the 
wisdom of a judicial policy which turns known criminals loose upon 
society as a means of punishing the police. See Waite, Public Policy 
and the Arrest of Felons (1933) 31 Micu. L. Rev. 749. 

It would therefore seem that the Court has reached a correct 
result whether the remedy for a violation of the constitutional right 
be considered in terms of justice to the individual citizen or of reprisal 
against the agencies of the state. G. A. B. 


FEDERAL EMPLOYERS’ LIABILITY ACT—VENUE-RESTRICTING CON- 
TRACTS—EXEMPTION From LiaBiLity.—Boyd, employee of respond- 
ent railroad, was injured within the course of his duties in Battle 
Creek, Michigan. In consideration of an advancement from the 
railroad, Boyd signed an agreement which in net effect limited his 
choice of forum, if he elected to sue, to the local state court or the 
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federal court of the county and district wherein the injury occurred. 
Thereafter, the employee started suit under the Federal Employers’ 
Liability Act, 35 Stat. 65 (1908), 36 Stat. 291 (1910), 53 Start. 
1404 (1939), 45 U. S.C. §51 (1940), in a county court at Chicago, 
Illinois. The railroad sought to enjoin prosecution of the Illinois 
case on the basis of inconvenience, but its suit was dismissed, the 
Michigan Circuit Court holding the contract restricting choice of 
venue void. The Michigan Supreme Court reversed, holding the 
agreement binding. 321 Mich. 693, 33 N. W. (2d) 120 (1948). 
Certiorari was granted. Held, per curiam, seven justices participating, 
that such a contract restricting venue was an attempt by the rail- 
road to exempt itself from liability and therefore was void under 
Section 5 of the Liability Act. Boyd v. Grand Trunk Western R. R., 
70 Sup. Ct. 26, decided November 7, 1949. 

Section 5 of the Liability Act voids any contract to the extent that 
its purpose is “to enable any common carrier to exempt itself from 
any liability created by this Act. . . .” Prior to the decision in the 
principal case there had existed among federal and state courts a 
sharp division of opinion as to whether the employee’s right to select 
venue was a “liability” imposed upon the common carrier within 
the prohibition of Section 5. (Cases listed, note 3 of the Boyd 
opinion, supra). The point was important because it had been con- 
ceded that venue was a privilege which could be reasonably waived 
after a cause of action had arisen. Neirbo Co. v. Bethlehem Ship- 
building Corp., 308 U. S. 165, 60 Sup. Ct. 153, 84 L. ed. 167, Note 
(1939) 128 A. L. R. 1437. 

In the principal case the Court merely stated that it agreed with 
those courts holding such contracts invalid, that the employee’s right 
to the selection of venue is a right of sufficient substantiality to be 
included within Section 5, and any other result would conflict with 
Duncan v. Thompson, 315 U. S. 1, 62 Sup. Ct. 422, 86 L. ed. 575 
(1942). Such brevity belies the extensive and persuasive argu- 
ments that could have been advanced on both sides. 

Prior to the instant decision the varied choice of forum given by 
Section 6 of the Act was held to have created a “liability” on the 
part of the common carrier and was sustained by lower courts on 
the following theories: (1) the ordinary dictionary meaning of “lia- 
bility” would include another’s right to select venue, Akerly v. New 
York Cent. R. R., 168 F. (2d) 812 (C. C. A. 6th, 1948); (2) the 
additional choice of forum given to the employee created an additional 
legal right and therefore created a corresponding legal responsibility, 
e.g., “liability,” Fleming v. Husted, 68 F. Supp. 900 (S. D. Ia. 1946) ; 
and (3) the Congress intended that “liability” should encompass 
“venue” because (a) the Congress recognized the existence of “pro- 
cedural advantages” in a particular forum by giving concurrent 
jurisdiction to and preventing removal from state courts, Peterson 
v. Ogden U. R. & D. Co., 110 Utah 573, 175 P. (2d) 744 (1946), 
(b) the Congress wanted Section 5 “to have the full effect its 
comprehensive phraseology implies,” usually citing the Duncan case, 
supra, and (c) Senator Borah, who reported the bill on added venue, 
stated (45 Cong. Rec. 4034, 1910) that the purpose of Section 6 
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was to enable plaintiff “to find the corporation at any point or place 
or State where it is actually carrying on business and there lodge 
his action, if he chooses to do so.” Krenger v. Pennsylvania R. R., 
174 F. (2d) 556 (C. A. 2d, 1949), petition for certiorari denied, 
November 7, 1949. 

To the exact contrary it was or might have been contested that 
(1) “liability” in colloquial speech has no boundaries, but when used 
in law should have its legal significance, Hand, J., concurring in 
Krenger, supra; (2) the ordinary meaning of “liability” at law is 
the responsibility to damages and not adjective liability, Clark v. 
Lowden, 48 F. Supp. 261 (Minn. 1942); and (3) the Congress 
had no such intention to include “venue” as a “liability” because 
(a) venue was assured to state courts as a matter of a “state-rights” 
concept and of convenience to plaintiff, and not to assure procedural 
advantages, Frankfurter, J., dissenting in Baltimore & Ohio R. R. 
v. Kepner, 314 U. S. 44, 60, 62 Sup. Ct. 6, 86 L. ed. 28, Note (1941) 
136 A. L. R. 1222, (b) the Duncan case is distinguishable as a real 
instance of limiting liability by contract in that a destitute employee, 
as a condition precedent to suit anywhere, had to return sums ad- 
vanced by the railroad, Clark v. Lowden, supra, and (c) the real 
and primary purpose of the venue provision was to relieve employees 
of inconvenience. S. Rept. 432, 6lst Cong., p. 4 (1910); Kepner, 
supra at pp. 49, 50. 

Behind this controversy lie the Kepner case, supra, and Miles v. 
Illinois Central R. R., 315 U. S. 698, 62 Sup. Ct. 827, 86 L. ed. 
1129, Note (1942) 146 A. L. R. 1104, holding that a suit on the 
FELA claim in either a federal or state court may not be enjoined on 
the ground of oppressiveness and inequity to the defendant carrier. 
The attempts to cope with the abuses of “forum-shopping” by “un- 
scrupulous lawyers” (33 A. B. A. J. 659, 660) to the point where 
traffic in litigation under FELA approaches organization on a nation- 
wide scale (37 Gro. L. J. 43, 54) conflicts with Congressional recog- 
nition of the disadvantageous position of the employee (Jackson, J., 
concurring in the Miles case) and the protective policy clearly ex- 
pressed in Section 5. 

In the principal case the Court has in reality solved the conflict 
by framing the issue: Did the Congress consider that the wide choice 
of forum was so important that, in spite of the possible forum- 
shopping abuses, it would be better to prevent any restriction on 
this choice by bringing venue within the meaning of “liability” of 
Section 5? The Court answered in the affirmative, thereby clos- 
ing the door to any discussion as to the reasonableness of a particular 
contract. Such contracts are per se void. 

Was it necessary to go this far? If the railroad can make a full 
settlement of its liability, Callen v. Pennsylvania R. R., 332 U. S. 
625, 68 Sup. Ct. 296, 92 L. ed. 242 (1948), and if venue is a 
liability, why is it not permissible to likewise settle a portion of the 
liability, e.g., venue? Dissenting opinion in Akerly, supra. 

Such an interpretation of the Callen case would appear to be an 
unhappy solution. An employee is at a greater disadvantage in 
estimating the effect of the venue-restricting contract upon his 
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rights than when he is settling his claim. Moreover, there is no 
corresponding benefit of settling claims without litigation. Hand, J., 
concurring in Krenger, supra. 

However, each venue-restricting contract could be examined as 
to the merits on a case to case basis. The burden of showing no 
undue advantage or no hardship could be placed upon the rail- 
road, rather than on the employee as was suggested in the dissenting 
opinion in Peterson v. Ogden U. R. & D. Co., supra. This approach 
has been successful in protecting the employee from overreaching by 
the railroad in at least one court which regarded such contracts 
nevertheless permissible under the Act. Porter v. Fleming, 74 F. 
Supp. 378 (Minn. 1947). 

Hand, J., in his concurring opinion in the Krenger case, supra 
(contract invalid), suggested that such contracts should be ap- 
proached on the basis of reasonableness with the added proviso 
that the employee should be fully informed as to its effect upon his 
rights by someone other than the railroad. If Judge Hand means 
that the employee must be told that he might otherwise bring his 
action 4000 miles away in courts with favorable juries to FELA 
claims, this proviso might not solve the forum-shopping problem. 
But whatever be the standard of reasonableness, this approach does 
provide the needed flexibility of balancing the abuse of forum- 
shopping against untoward advantage taken by the railroad. Two 
of the seven participating justices in the principal case expressly con- 
curred only on the grounds stated by Hand, J., in Krenger. 

There has been some difficulty in determining what remedial 
legislation could anticipate the varying situations arising out of 
venue controversies under FELA. 34 A. B. A. J. 454, 457. Title 
28, United States Code, Section 1404 (a) (1948), restoring the 
doctrine of forum non conveniens to “any civil action” brought in a 
federal court, has recently been held to apply to FELA actions. 
Ex parte Collett, 337 U. S. 55, 69 Sup. Ct. 944 (1949). This decision 
removes the objection to the Kepner case, supra, since the railroad 
now has a remedy for a justified complaint of inconvenience, but in 
federal court actions only. 

Section 1404 (a) would not apply in the instant case because the 
railroad was sued in a state court. That the Congress restored forum 
non conveniens to federal courts in FELA actions would hardly 
sustain an implied restoration of the doctrine to state courts under 
FELA. 

However, express legislation on venue, restoring forum non con- 
veniens in FELA actions to state courts as well, would remove the 
objection to the arbitrary effect of the principal case in voiding per se 
all venue-restricting contracts. With such legislation removing the 
justification for such contracts, Boyd v. Grand Trunk Western R. R. 
would stand as another satisfactory bulwark against devices and 
schemes interfering with proper relief under FELA. M.N. S. 


FEDERAL J URISDICTION—REMOVAL—EFFECT OF TITLE 28, UNITED 
States Cope, Section 1441 (c). A Delaware corporation’s truck 
collided on a Texas highway with a bus operated by a Texas corpora- 
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tion. Plaintiff, a passenger on the bus and a citizen of Texas, sought 

a joint and several judgment against the two corporations in a 

Texas state court. The Delaware corporation sought removal. Held, 

no removal; order denying motion to remand reversed. Bentley v. 

— Oil Well Cementing Co., 174 F. (2d) 788 (C. A. 5th, 
). 

Before September 1, 1948, the Judicial Code provided, Title 28, 
United States Code, Section 71, that “. . . when in any suit 
mentioned in this section there shall be a controversy which is wholly 
between citizens of different States, and which can be fully determined 
as between them, then either one or more of the defendants actually 
interested in such controversy may remove said suit into the district 
court of the United States. . . .”” The separable controversy doctrine 
rested on this section. 2 CyCLOPEDIA OF FEDERAL PROCEDURE (1943) 
8, 170; Dobie, HANDBooK oF FEDERAL JURISDICTION AND Pro- 
CEDURE (1928) p. 369; Flory, Federal Removal Judisdiction (1939) 
1 La. L. Rev. 737, 768; Note (1936) 36 Cor. L. Rev. 794. If there 
were diversity of citizenship and the requisite jurisdictional amount 
within the separable controversy, the whole case was removed to 
federal court. Barney v. Latham, 103 U. S. 205, 26 L. ed. 514 
(1881). But where wholly unrelated causes of action were joined, 
the courts were inclined to allow removal only as to a cause federally 
cognizable in itself. Tillman v. Russo Asiatic Bank, 51 F. (2d) 1023 
(C. C. A. 2d, 1931). That this distinction between separate con- 
troversies (or separate causes of action) and separable controversies 
was as questionable as it was confusing. See Note (1928) 41 Harv. 
L. Rev. 1048. Mere permissive joinder of separable controversies 
under state law would not preclude removal. Pullman Co. v. Jenkins, 
305 'U. S. 534, 538, 59 Sup. Ct. 347, 83 L. ed. 334 (1938). But 
there was no separable controversy where defendants were sued as 
joint tortfeasors, as in the principal case. Hay v. May Department 
Stores Co., 271 U. S. 318, 46 Sup. Ct. 498, 70 L. ed. 965 (1926) ; 
Chicago, Rock Island & Pacific Ry. v. Dowell, 229 U. S. 102, 
33 Sup. Ct. 684, 57 L. ed. 1090 (1913); Slate v. Hutcherson, 15 F. 
(2d) 551 (C. C. A. 4th, 1926) ; Mails v. Kansas City Public Service 
Co., 51 F. Supp. 562 (W. D. Mo. 1943). And if defendants, whether 
joint tortfeasors in the strict sense or not, were properly sued under 
state law on a theory of joint liability, there could be no removal. 
Alabama Great Southern Ry. v. Thompson, 200 U. S. 206, 26 Sup. 
Ct. 161, 50 L. ed. 441, 4 Ann. Cas. 1147 (1906). But in the principal 
case the district court held, Bentley v. Halliburton Oil Well Cement- 
ing Co., 81 F. Supp. 323 (S. D. Tex. 1948), that the case was re- 
movable by virtue of Pub. L. No. 773, 80th Cong., Act of June 25, 
1948, which revised the Judicial Code, Title 28, United States Code. 
The applicable part of the revised Code is Section 1441 (c), which 
provides: “Whenever a separate and independent claim or cause 
of action, which would be removable if sued upon alone, is joined 
with one or more otherwise non-removable claims or causes of action, 
the entire case may be removed and the district court may determine 
all issues therein, or, in its discretion, may remand all matters not 
otherwise within its original jurisdiction.” In denying remand, the 

10 
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lower court reasoned that the complaint as against the Delaware 
corporation was a “separate and independent claim or cause of 
action, which would be removable if sued upon alone.” This decision, 
which would permit removal by any non-resident co-defendant whom 
plaintiff might have sued separately, was clearly erroneous; its 
reversal is unassailable. Plaintiff had one cause of action for which 
two persons were jointly and severally liable. Baltimore Steamship 
Co. v. Phillips, 274 U. S. 316, 321, 47 Sup. Ct. 600, 71 L. ed. 1069 
(1927). However, plaintiff could have elected to sue one separately ; 
but even if it were considered that he had two claims or causes of 
action, they were certainly not separate and independent. 

The principal case is the first involving Section 1441 (c) to reach 
a court of appeals. Buckholt v. Dow Chemical Co., 81 F. Supp. 
463 (S. D. Tex. 1948), by the same court that decided the principal 
case in the district court, is contra; but the principal case, of course, 
undermines the Buckholt case. Removability where resident and 
non-resident defendants were sued jointly has also been considered 
in the following district court cases, none of which permitted re- 
moval and none of which would have been decided differently 
before the revision: Robinson v. Missouri Pacific Transportation 
Co., 85 F. Supp. 235 (W. D. Ark. 1949); Butler Manufacturing 
Co. v. Wallace & Tiernan Sales Corporation, 82 F. Supp. 635 (W. D. 
Mo. 1949); English v. Atlantic Coast Line R. R., 80 F. Supp. 681 
(E. D. S. C. 1948) ; Thomas v. Thompson, 80 F. Supp. 225 (E. D. 
Ark. 1948). [(1949) 24 Norre D. Law. 404, 405, classifies the 
Thomas case, incorrectly it seems, as one which would have been 
removable under old Section 71 and interprets that decision—again, 
it is submitted, incorrectly—as holding that Section 1441 allows re- 
moval only when all defendants are non-residents. See also Smith v. 
Waldemar, 85 F. Supp. 36, 37 (E. D. Tenn. 1949) and Note (1949) 
33 Minn. L. Rev. 738, 739, n. 6. However, there must be total and 
complete diversity within the “separate and independent claim or 
cause of action” just as there formerly had to be within the separable 
controversy.] The principal case and the cited district court cases 
establish that a non-resident defendant properly sued as jointly 
liable with a resident defendant has no more right to remove under 
the new Title 28 then under the old. 

It has been asserted that the revision “. . . has materially and 
substantially changed the right of removal. . . .,” Butler Manufactur- 
ing Co. v. Wallace & Tiernan Sales Corporation, supra at p. 637, and 
even that Section 1441 (c) still requires the courts to distinguish 
between separate and separable controversies. Note (1947) 33 Corn. 
L. Q. 261, 270. But language in the opinion in the principal case at 
p. 791 indicates that the court saw no essential difference between 
the “separate and independent claim or cause of action, which would 
be removable if sued upon alone” of Section 1441 (c) and the old sep- 
arable controversy: ‘The separable controversy was uprooted, but 
the soil in which it flourished remains.” Compare the opinion of 
Holmes, J., in the principal case with his article on the separable 
controversy written ten years ago, Holmes, The Separable Con- 
troversy—A Federal Removal Concept (1939) 12 Miss. L. J. 163. 
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To the revisers of Title 28, Section 1441 (c) “. . . permits the re- 
moval of a separate cause of action but not of a separable controversy 
unless it constitutes a separate and independent claim or cause of 
action within the original jurisdiction of United States District 
Courts.” Reviser’s Notes, Title 28, United States Code, Congressional 
Service, p. 1855. In fact, however, under Section 71 there was 
much authority to the effect that a separable controversy had to 
be a separate cause of action. Fraser v. Jennison, 106 U. S. 191, 1 
Sup. Ct. 171, 27 L. ed. 131 (1882); Good v. Hartford Accident & 
Indemnity Co., 39 F. Supp. 475 (W. D. S. C. 1941) ; Dobie, op. cit. 
supra, p. 375; Note (1941) 35 Itt. L. Rev. 566, 576. But a cause 
of action was not also a separable controversy unless it was related 
to the other causes of action with which it was joined. Tillman v. 
Russo Asiatic Bank, supra. The cases herein cited suggest—correct- 
ly, it is submitted—that nothing previously non-removable is made 
removable by Section 1441 (c) and that nothing previously removable, 
either as a separable controversy or as a separate cause of action, is 
non-removable now. 

In at least one respect, however, the revision does change the 
law: after removal, the district court can now retain the whole 
case—as was done previously when there was a separable controversy 
—or it can remand the non-removable elements of the case—as was 
done previously when a removable cause of action was joined with 
an unrelated non-removable cause of action. Although this aspect 
of the revision has been criticized, Note (1947) 42 Itt. L. Rev. 
105, 111; Note (1947) 33 Corn. L. Q. 261, 270; as well as praised, 
Wills and Boyer, Proposed Changes in Federal Removal Jurisdiction 
and Procedure (1948) 9 Outo St. L. J. 257, 268, the advantages 
of this new flexibility in the law of removal were demonstrated in 
the two cases to date that have applied this provision. In Manhattan 
Co. v. Monogram Associates, Inc., 81 F. Supp. 739 (E. D. N. Y. 
1949), the removable “separate and independent claim or cause of 
action” was retained and the remainder of the case remanded; in 
McFadden v. Grace Lines, Inc., 82 F. Supp. 494 (S. D. N. Y. 
1948), the eleven causes of action joined in the complaint were re- 
tained by the district court although only five could have been sued 
upon originally in federal court. Each case is eminently sensible on 
its facts. 

Barney v. Latham, supra, construed the removal statute to mean 
that a separable controversy would carry the whole case to federal 
court. This resulted in federal adjudication of controversies not in 
themselves federally cognizable. It has been strongly suggested 
that this is unconstitutional. Note (1946) 94 U. or Pa. L. Rev. 239. 
If it is, then, of course, the provision in Section 1441 (c) for removal 
of the entire case in the discretion of the district judge must also be 
unconstitutional. Although the Supreme Court never discussed 
directly the constitutionality of removal of the entire suit, by 
“necessary implication” it held the removal statutes as thus construed 
valid. Texas Employers Insurance Association v. Felt, 150 F. (2d) 
227, 233 (C. C. A. 5th, 1945). See also Note (1928) 41 Harv. L. 
Rev. 1048, 1049, n. 13, that the constitutionality of this procedure 
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“, . . has so long been tacitly accepted that it is no longer open 
to question.” It would appear, then, that Section 1441 (c) is 
constitutional. 

In Section 1441 (c) the reviser’s principal intention was to abolish 
the distinction between separate and separable controversies. Re- 
viser's Notes, supra. This seems to have been done by the provision 
giving the district court discretion as to whether or not to retain 
the whole case. The district court must still decide whether or not 
to allow the whole case to be removed, but the exercise of judicial 
discretion in this matter is preferable to requiring the district judge 
first to determine whether the removable cause is a separate or separ- 
able controversy—a tenuous distinction at best—and then mechanical- 
ly to remand or retain the rest of the case accordingly. 

It is still too early to determine whether Section 1441 (c) will also 
reduce the volume of federal litigation. The revisers expected it would. 
Reviser’s Notes, supra. But see Note (1949) 33 Minn. L. Rev. 
738, 743. E. F. M. Jr. 


FEDERAL RULES OF CIvIL PRocEDURE—DISCOVERY—RULE 34— 
PRopUCTION OF DOCUMENT By OpposING Party—Goop CausE.— 
Two weeks after an alleged injury plaintiff gave a written statement 
to an attorney for the insurer of the defendant. Plaintiff moved for 
an order to produce the statement by defendant. Plaintiff's motion 
for production was granted by the district court. Held, reversed. 
The requirement of “good cause” in Rule 34, F. R. C. P., was not 
satisfied by a mere showing that the moving party was not represented 
by counsel at the time he made the statement for the opposing party 
nor that his counsel, in preparing his case for trial, wished to compare 
the original statement with his client’s present version of his claim 
to ascertain whether material differences might exist. Safeway Stores 
v. Reynolds, 84 App. D. C. , 176 F. (2d) 476 (1949). 

This decision emphasizes that federal courts may not order pro- 
duction unless the requirement, showing good cause therefor, is 
aptly satisfied whether or not the documents are those within the 
rule, relative to documents procured in the preparation of one’s 
case, of Hickman v. Taylor, 329 U. S. 495, 67 Sup. Ct. 385, 91 L. 
ed. 451 (1947); Cf. Thomas v. Pennsylvania R. R., 7 F. R. D. 610 
(E. D. N. Y. 1947); Note (1948) 62 Harv. L. Rev. 269. Produc- 
tion is not a matter of right but an exercise of judgment by the 
court upon the moving party demonstrating need of the document 
sought for the purpose of trial, Martin v. Capital Transit Co., 83 App. 
D. C. 239, 170 F. (2d) 811 (1948); Reeves v. Pennsylvania R. R., 
8 F. R. D. 616 (Del. 1949); and subject to the discretion of the 
court under Rule 30 (b) to protect a party from annoyance or em- 
barrassment through abuse of the discovery procedure. Michel v. 
Meier, 8 F. R. D. 464 (W. D. Pa. 1948). 

In the instant case the court relied heavily on the Hickman case 
and placed its decision squarely upon its own ruling in Martin v. 
Capital Transit Co., supra. While it could have distinguished the 
latter case on the facts, it chose not to do so, thereby limiting its 
definition of good cause. In the Transit case there was no showing of 
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cause, only a recital that defendant’s employee had made a report 
to defendant, a demand for the report by plaintiff, and its non-produc- 
tion. The district court denied the motion and the ruling was properly 
upheld on appeal. 

In the Safeway case cause was alleged to exist in that plaintiff 
made a statement to defendant’s insurer before either party was 
represented by an attorney. In oral argument the allegation was 
expanded with a statement to the effect that in order to prepare the 
case and avoid surprise at the trial it was necessary to determine 
whether any material difference existed between the party’s original 
statement in possession of defendant and his later recitation of the 
claim to his attorney. Such showing seems to have satisfied the lower 
court. Also, in the former case the document was a report of a wit- 
ness to the occurrence, whereas in the latter case the statement was 
that of a party. 

The question of when production will be allowed remains a 
point of conflict in the federal courts in spite of the decision in Hick- 
man v. Taylor, supra, where the Supreme Court reviewed the federal 
deposition-discovery process. While Rule 34 was not directly in- 
volved, it is generally conceded that the decision is applicable to that 
rule and should be followed. Martin v. Capital Transit Co., supra. 
But the rule announced in the Hickman case did not prohibit dis- 
covery, Stone v. Grayson Shops, 8 F. R. D. 101 (S. D. N. Y. 1948), 
and left to the lower courts the task of working out a comprehensive 
definition of good cause, which has not yet appeared. See Note 
(1948) 62 Harv. L. Rev. 269, 275. 

The deposition-discovery rules are to be accorded a broad and 
liberal treatment. Hickman v. Taylor, supra. The purpose of Rule 34 
is to make broad and flexible the litigants’ right to discovery and 
should be liberally, rather than narrowly, construed. June v. George 
C. Peterson Co., 155 F. (2d) 963 (C. C. A. 7th, 1946). The purpose 
is not only to facilitate the obtaining of evidence but also to reduce 
the element of surprise to a minimum, Nedimyer v. Pennsylvania 
R. R.,6 F. R. D. 21 (E. D. Pa. 1946); Odum v. Willard Stores, 
1 F. R. D. 680 (D. C. 1941); and to eliminate as much as possible 
expense and difficulty that could be involved in procuring documents. 
Bennett v. New York Central R. R.,9 F. R. D. 17 (W. D. N. Y. 
1949) ; Leach v. Greif Bros. Cooperage Corp., 2 F. R. D. 444 (S. D. 
Miss. 1942). 

Good cause may exist whenever production of witnesses’ state- 
ments are necessary to forestall a failure of proof, whenever such 
statements might be admissible as evidence or give clues to relevant 
evidence not otherwise available or be useful for impeachment or 
corroboration, or whenever the witness who gave the statement was 
no longer available. See Hickman v. Taylor, supra. If the documents 
are reasonably probable to be material in the case production should 
be allowed. June v. George C. Peterson Co., supra. Where witnesses 
can be ascertained and questioned only with great difficulty there is 
a showing of good cause, Bennett v. New York Central R. R., supra; 
Stone v. Grayson Shops, supra; so also, where it is established 
that the records in question would be relevant to the issues joined 
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and amount to evidence of probative value. Michel v. Meier, supra. 
Production should be ordered where documents might aid or assist 
in examination of any witness called, Hirshhorn v. Mine Safety Ap- 
pliances Co., 8 F. R. D. 11 (W. D. Pa. 1948); also, where writings 
may be used to minimize damages. Cannister Co. v. National Can 
Corp., 8 F. R. D. 408 (Del. 1948). Where plantiff’s attorney could 
not be sure that what witnesses said to him in their deposition was 
the same as they had said to defendant’s claim agent some time 
earlier as to material matters, good cause was shown. Thomas v. 
Pennsylvania R. R., supra. The relevancy and materiality of the 
matter sought is an important element in the granting of production. 
Wild v. Payson, 7 F. R. D. 495 (S. D. N. Y. 1946). A party’s 
statement may be offered as an admission against him and, therefore, 
should be produced. Nedimyer v. Pennsylvania R. R., supra. In con- 
sideration of practical convenience the court may find the requirement 
satisfied. Gordon v. Pennsylvania R. R., 5 F. R. D. 510 (E. D. Pa. 
1946) ; Blank v. Great Northern Ry., 4 F. R. D. 213 (Minn. 1943). 
An allegation that a party was under constraint or mental disability 
at the time he made the statement may be good cause. Corbett v. Co- 
lumbia Transportation Co., 5 F. R. D. 217 (W. D. N. Y. 1946). A 
showing that defendant was preparing to take testimony of the same 
persons who had given statements now in possession of defendant 
was good cause. Leach v. Greif Bros. Cooperage Corp,, supra. 

Good cause is not shown by a mere assertion of threatened pre- 
judice. United States v. 5 Cases, 9 F. R. D. 81 (Conn, 1949). A 
mere assertion of necessity in preparation of one’s case is not enough, 
Bennett v. New York Central R. R., supra, nor the fact, in itself, 
that witnesses are in another state. Berger v. Central Vermont Ry., 
8 F. R. D. 419 (Mass. 1948). Mere statement that party is entitled 
to production is not sufficient. Marzo v. Moore-—McCormack Lines, 
Inc., 7 F. R. D. 378 (E. D. N. Y. 1945). Production of original 
statements of witnesses, other than parties, who are otherwise 
available, will not be ordered in absence of showing belief that they 
may have been altered. Nedimyer v. Pennsylvania R. R., supra. 

In a few instances courts have permitted the production of docu- 
ments under Rule 33 relating to interrogatories, which contains no 
requirement that good cause be shown. R. C. A. Mfg. Co. v. Decca 
Records, 1 F. R. D. 433 (S. D. N. Y. 1940); Chandler v. Cutler- 
Hammer, 31 F. Supp. 453 (E. D. Wisc. 1940). But that original 
documents may not be required to be produced under this rule, see 
Hickman v. Taylor, supra at p. 504. Copies may be permitted to be 
produced. DeBruce v. Pennsylvania R. R., 6 F. R. D. 403 (E. D. 
Pa. 1947); contra, Castro v. A. H. Bull & Co., 9 F. R. D. 84 
(S. D. N. Y. 1949). In recognizing that a party could first ask under 
Rule 33 if statements are in the opposing party’s possession and then 
proceed to file motion under Rule 34 to produce, the court said, 
“That would only serve to delay the ultimate result.” Hayman v. 
Pullman Co., 8 F. R. D. 238, 240 (N. D. Ohio, 1948). 

While the above decisions show the liberal attitude being taken 
by the courts toward the federal deposition-discovery procedure, the 
instant case illustrates that there are limitations, and demonstrates 
the divergent views on what constitutes a showing of good cause. 
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See Ilsen, Recent Developments in Federal Practice and Procedure, 
FEDERAL RULEs oF Civit ProcepurE (West Pub. Co. 1947) at p. 
284. J. P. D. 


LaBoR—ENFORCEMENT OF RatiLway Lasor ACT—APPLICABILITY 
oF LocaL VENUE STATUTE TO ACTION.—Twenty-one Negro railroad 
firemen brought suit in the District Court for the District of Columbia 
charging that the Brotherhood of Locomotive Firemen and Engine- 
men restricted its membership to white firemen and enginemen and 
then in pursuance of the Railway Labor Act, 44 Stat. 577 (1926), 
as amended 48 Start. 1185, 1187 (1934), 45 U. S. C. § 151 et seq. 
(1946), acted as the sole bargaining agent for the entire class of 
locomotive firemen on the basis that its members constituted the 
majority of the craft necessary for bargaining rights under the Rail- 
way Labor Act. The petitioners claimed that the Brotherhood, 
without Negro representation, had contracted with the Southeastern 
Carriers Conference whereby the unrepresented firemen have been 
discriminated against to the extent that they have been deprived of 
jobs to which their seniority entitled them and have been disfavored 
generally. These firemen asked to have their position clarified and 
sought an injunction against further discrimination. A preliminary 
injunction was granted over respondent’s claims that an injunction 
would defy provisions of Norris-La Guardia Act, 47 Stat. 70 (1932), 
29 U. S. C. § 101 et seg. (1946), as well as respondent’s objections 
to venue. 

The United States Court of Appeals for the District of Columbia 
reversed the ruling and denied the injunction order stating that venue 
was improperly laid in the District Court of the District of Columbia. 
The court of appeals held that venue should not have been de- 
termined according to the local venue statute, D. C. Code 1940 
§ 11-308, placing venue in the District Court for the District of 
Columbia where the Brotherhood is “found,” but should have been 
determined according to then existant general federal venue statute, 
Title 28, United States Code, Section 112, which places venue in the 
District Court of the Northern District of Ohio, whereof the Broth- 
erhood is “an inhabitant.” 84 App. D. C. —, 175 F. (2d) 802 
(1948). No decision on the merits was rendered. Certiorari was 
granted by the Supreme Court. Held, the injunction order of the 
district court was properly granted. Graham v. Brotherhood of Lo- 
comotive Firemen & Enginemen, 338 U. S. —, 70 Sup. Ct. 14 
(1949). 

The Court sharply reiterated the principle that the Railway Labor 
Act, supra, compels the Brotherhood to represent all the members 
of a craft without discrimination because of race when it sets itself 
up as a bargaining agent for that craft. This was a firm mandate 
in the two companion cases interpreting the Railway Labor Act, 
supra, rendered earlier. Steele v. Louisville & Nashville R. R., 323 
U. S. 192, 65 Sup. Ct. 226, 89 L. ed. 173 (1944) ; Tunstall v. Broth- 
erhood of Locomotive Firemen & Enginemen, 323 U. S. 210, 65 
Sup. Ct. 235, 89 L. ed. 187 (1944), whose facts were regarded as 
practically indistinguishable by the Supreme Court. 

That the provisions of the Norris-La Guardia Act, supra, against 
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use of restraining orders in a case growing out of a labor dispute 
should not deprive the federal courts of jurisdiction in enforcing 
mandates of the Railway Labor Act, supra, has been equally well 
settled. Virginian Railway Co. v. System Federation No. 40, 300 
U. S. 515, 57 Sup. Ct. 592, 81 L. ed. 789 (1937). Freedom of 
choice in the selection of representatives and the uncoerced action of 
each party through its representatives is considered the foundation 
of the statutory scheme of the Railway Labor Act, supra. Texas 
& New Orleans Railroad Co. v. Brotherhood of Railway and Steam- 
ship Clerks, 281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 

Any doubts as to necessity for compliance with these rulings were 
firmly and finally dispelled, and so the case narrows itself to the 
question of venue. 

It is submitted, however, that this ruling is distinguishable from 
that of the Steele and Tunstall cases, supra, in that here the en- 
forcement of the Railway Labor Act mandates is left to an abused 
minority through representative class action under Rule 23(a) of 
the Federal Rules of Civil Procedure, Title 28 United States Code, 
Section 723 c, while in the former cases the action was brought by 
one fireman for the clarification of his rights alone. 

The appropriate local venue statute, D. C. Code 1940 § 11-308, 
states: “No action or suit shall be brought in the District Court 
of the United States for the District of Columbia by original process 
against any person who shall not be an inhabitant of, or found within, 
the District, except as otherwise specially provided.” (Emphasis 
added.) See also D. C. Code 1940 § 11-306. The general federal 
venue statute, Title 28, United States Code, Section 112, reads: 
" . no civil suit shall be brought in any district court against any 
person . . . in any other district than that whereof he is an inhabi- 
tant. . ” (Emphasis added.) Since the respondent, truly an in- 
habitant of Cleveland, Ohio, would be found in the District of Co- 
lumbia through the presence of two local lodges and two officers, 
venue could be considered proper if the local statute were applicable, 
whereas it would be improper if the federal statute were applicable. 

The Supreme Court agreed with petitioner that the local venue 
statute could apply and that adequate service had been made. It held 
merely that there was no prior decision of the Supreme Court deny- 
ing the power of Congress to vest the District of Columbia courts 
with jurisdiction to hear such a case as this, that a party asserting 
a right under the Constitution or the federal laws may invoke a 
general venue statute or a special District of Columbia statute, and 
that the court of this District may exercise its authority in cases 
committed to it under either statute. See King v. Wall & Beaver 
Street Corp., 79 App. D. C. 234, 145 F. (2d) 377, 379 (1944). 

The Court deemed it useless to review the conflicting authorities 
on the origin and extent of congressional power over District of 
Columbia courts. Yet in holding that Congress did have the power 
to vest these district courts with jurisdiction to hear such a case 
under a local venue statute, it had to recognize the theory of bifur- 
cation in the District Court for the District of Columbia, 7.e¢., the 
dual or concurrent power Congress has over the District Court for 





RECENT CASES 277 


the District of Columbia under Article I, Section 8 of the Constitu- 
tion, allowing the creation of legislative courts for the District, and 
under Article III of the Constitution setting up the system of in- 
ferior federal courts throughout the United States. O’Donoghue v. 
United States, 289 U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 1356 (1933). 
™ (Congress) possesses a dual authority over the District and 
may clothe the courts of the District not only with the jurisdiction 
and powers of federal courts in the several States but with such au- 
thority as a State may confer on her courts.” Keller v. Potomac 
Electric Power Co., 261 U. S. 428, 443, 43 Sup. Ct. 445, 67 L. ed. 
731 (1923). Cf. National Mutual Ins. Co. v. Tidewater Transfer 
Co., 337 U. S. 582, 69 Sup. Ct. 1173 (1949). 

Thus, if one desired to bring action cognizable by both federal 
and state courts in the District of Columbia under the local venue 
rules, he finds himself in much the same position as one bringing an 
action in a state court under a state statute. The idea that because 
there is solely the district court available for suit in the District of 
Columbia only the federal venue statute may be invoked is thereby 
dispelled. 

The inconsistency appears, if the Supreme Court here has meant 
to recognize the “state-like” attributes of the District Court for the 
District of Columbia by allowing an action under the local venue 
statute in enforcing the Railway Labor Act, simultaneously likening 
it to Tunstall v. Brotherhood of Locomotive Firemen and Enginemen, 
supra, where the disputable point was the propriety of federal juris- 
diction of a case involving the Railway Labor Act. K. B. F 


REEMPLOYMENT RIGHTS OF VETERANS—SENIORITY STATuS AF- 
TER ONE YEAR OF REEMPLOYMENT—ENFORCEMENT OF RIGHTS AT 
Enp oF Statutory YEAR.—Both petitioners brought suit under 
Selective Training and Service Act, 54 Stat. 891, § 8(e) (1940), 
as reenacted 60 Strat. 341 (1946), 50 U. S. C. App. § 308(e) 
(1946), asking for declaratory judgments of their rights to the 
higher seniority (Oakley) or job classification (Haynes) which they 
would have acquired had they not been absent in the Armed Forces. 
In addition Haynes demanded compensation for wages lost in the 
lower ranking job. His suit was not brought until nearly fifteen 
months after reemployment, but Oakley instituted suit within nine 
months. With respondent collective bargaining agents intervening, 
the cases were argued more than one year after both petitioners 
had been restored to employment and the complaints were dismissed 
as moot because of the expiration of the statutory year to which the 
Act was said to limit the right of veterans to special standing in re- 
spect to restored seniority. Dismissal was affirmed by the Court of 
Appeals. On certiorari, held, reversed and remanded. One year of 
reemployment does not automatically terminate seniority rights under 
the Act, and such rights can be enforced after the end of a year 
whether or not the complaint is filed prior to the expiration of the 
first year of reemployment. Oakley v. Louisville & Nashville R. R., 
Haynes v. Cincinnati, New Orleans & Texas Pac. Ry., 70 Sup. Ct. 
119 (November 14, 1949). 





278 THE GEORGE WASHINGTON LAW REVIEW 


The opinion clarifies and enlarges the Court’s interpretation of 
reemployment and seniority rights guaranteed under the Selective 
Training and Service Act, 54 Strat. 890, § 8(a), (b), (c), and (e) 
(1940), as amended 58 Start. 798 (1944) and reenacted 60 Star. 341 
(1946), 50 U. S. C. App. § 308(a), (b), (c), and (e) (1946). 
The Court previously defined the initial position assured by statute 
as one comparable to that which the veteran would have held on the 
seniority escalator had he never been absent from civilian employ- 
ment, Fishgold v. Sullivan Corp., 328 U. S. 275, 66 Sup. Ct. 1105, 
90 L. ed. 1230, Note (1946), 167 A. L. R. 124, with preference only 
over non-veterans having identical seniority rights as of the time of 
their restoration. Trailmobile Co. v. Whirls, 331 U. S. 40, 67 Sup. 
Ct. 982, 91 L. ed. 1328 (1947); Aeronautical Industrial District 
Lodge 727 v. Campbell, 337 U. S. 521, 69 Sup. Ct. 1287 (1949). 
And while that preferred standing was held to be a limited one, by 
its termination at the end of one year’s reemployment, the question 
was expressly reserved as to the extent, if any, that statutory pro- 
tection continues in other respects. Trailmobile Co. v. Whirls, supra. 
In the instant cases it is declared that the statute-conferred seniority 
is not subtracted at the expiration of one year and the door is not 
opened to discrimination against the veteran. Even after the year 
he may assert his rights since “the Act did not establish a one-year 
statute of limitations. . . .” Oakley and Haynes, supra, at p. 122. 
Cummings v. Hubbell, 7 F. R. D. 360 (W. D. Pa. 1947). But see 
Grubbs v. Ingalls Iron Works Co., 66 F. Supp. 550 (N. D. Ala. 
1946). 

The right of petitioners in the instant cases to the seniority 
(Oakley) or position (Haynes) claimed was not passed on by the 
Court. Had the decisions under review been based on a finding that 
they were not initially entitled to the claimed employment rights under 
collective bargaining agreements in effect between railroads and 
unions, rather than on the mootness of the question at the date of 
hearing, it is submitted that under the rationale of the Trailmobile 
-and Aeronautical cases, supra, wherein it is pointed out that the Act 
is intended to operate within the seniority framework already es- 
tablished, the decisions could have been sustained. Special Service 
Co. v. Delaney, 172 F. (2d) 16 (C. A. 5th, 1949); Trischler v. 
Universal Potteries, 171 F. (2d) 707 (C. A. 6th, 1948); Raulins 
v. Memphis Union Station Co., 168 F. (2d) 466 (C. C. A. 6th, 
1948); Spearmon v. Thompson, 167 F. (2d) 626 (C. C. A. 8th, 
1948) ; Hewitt v. System Federation No. 152 of Railway Employee's 
Dept. of A. F. of L., 161 F. (2d) 545 (C. C. A. 7th, 1947) ; Bond v. 
Tennessee Coal, Iron and R. R., 73 F. Supp. 333 (N. D. Ala. 1947). 
Contra, Curtis v. Railroad Perishable Inspection Agency, 71 F. Supp. 
153 (Mass. 1947); Freeman v. Gateway Baking Co., 68 F. Supp. 
383 (W. D. Ark. 1946); Cf. Conner v. Penn. R. R., 24 L. R. R. M. 
2362 (App. D. C. August 1, 1949) (promotion based on seniority 
alone) ; Morris v. Chesapeake & Ohio Ry., 171 F. (2d) 579 (C. A. 
7th, 1948) (promotion based on seniority plus ability). 

Protection of the veteran’s statute-conferred seniority status seems 
a logical development of the Court’s prior interpretation of the Act. 
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Employers alone or employers in agreement with unions were denied 
the privilege of cutting down the Congress-secured service adjust- 
ment benefits. Fishgold vy. Sullivan Corp., supra; accord, Rudisill 
v. Chesapeake & Ohio Ry., 167 F. (2d) 175 (C. C. A. 4th, 1948) ; 
United States ex rel. Unruh v. North American Creameries, 70 F. 
Supp. 36 (N. D. 1947). Though the continuance of some benefits 
was limited, it was expressly declared that the establishment by 
statute of a veteran’s seniority upon reemployment is not subject to 
automatic revision downwards by deduction of his period in the 
Armed Forces at the end of one year. Trailmobile Co. v. Whirls, 
supra. This conclusion finds support in the legislative history of 
the Act, though Congress has not been explicit on the point. In a 
discussion of a proposed amendment to the National Guard Act, 
54 Srat. 858 (1940), 50 U. S. C. App. § 401 (1946), a parallel 
bill passed prior to the instant Act, it was stated that the returning 
veteran was to be allowed to count the time spent in service on the 
question of retirement, 86 Cong. Rec. 11702 (1940), indicating that 
it was not to be subtracted at the end of a year. Pub. L. No. 759, 
§ 9 (c) (2), 80th Cong., Act of June 24, 1948, reenactment of the 
Act, does not suggest in its explanation of the former Act that the 
restored status is to last for one year only or that the time spent 
in military service is to be subtracted after one year. 

That the veteran is not to be subjected to discrimination by re- 
duction of his service-accumulated seniority following a year of re- 
employment, but is to be treated on the same basis as other em- 
ployees of equal seniority seems a fair construction of the Act. 
(1947) 60 Harv. L. Rev. 991. The wrongs which would inure to 
him under a contrary ruling were pointed out in Mthelich v. F. W. 
Woolworth Co., 69 F. Supp. 497 (Idaho 1946). Although there is 
no indication that Congress plans to allow the Act to expire in the 
near future, reemployment sections having been retained indefinitely 
in the 1948 Act, should it do so, the problem will arise to what extent, 
if any, the veteran’s status will then be protected. Congress’ right 
to withdraw veterans benefits was upheld following World War I, 
Lynch v. United States, 292 U. S. 571, 54 Sup. Ct. 840, 78 L. ed. 
1434 (1934); Van Horne v. Hines, 74 App. D. C. 214, 122 F. (2d) 
207 (1941), and may again be asserted. 

The implication in the instant decision that not only does statutory 
seniority continue after one year of reemployment but that a veteran 
may delay in enforcing his claim to that benefit for an extended 
period seems unnecessarily severe on employers. Some courts have 
limited the right to recovery following delay. Though the suit was 
instituted within a year, compensation was denied for the time be- 
tween accrual of cause of action and bringing of suit, though rein- 
statement was granted. Thompson v. Chesapeake & Ohio Ry., 76 
F. Supp. 304 (S. D. W. Va. 1948); Dacey v. Bethlehem Steel Co., 
66 F. Supp. 161 (Mass. 1946); Kay v. General Cable Corp., 59 F. 
Supp. 358 (N. J. 1945). Failure to apply for reinstatement until 
seven months after discharge from job following reemployment pre- 
cluded right of recovery though action was brought within statutory 
year. Daniels v. Barfield, 77 F. Supp. 283 (E. D. Pa. 1948) (seven 
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months delay). Where veteran was discharged after six and one-half 
months for what was decided to be just cause, threatening employees 
who refused to join rival union which he attempted to organize, and 
did not ask reinstatement until a year had elapsed following his orig- 
inal reemployment, it was held that his failure to bring suit within the 
year amounted to acquiescence in his discharge and forfeited any 
incidental rights he might have had to compensation. Azzerone v. 
W. B. Coon Co., 73 F. Supp. 869 (W. D. N. Y. 1947). However, 
restoration to position has been ordered when suit was not brought 
for more than eighteen months after the job was denied the veteran. 
Anglin v. Chesapeake & Ohio Ry., 77 F. Supp. 359 (S. D. W. Va. 
1948) ; Noble v. International Nickel Co., 77 F. Supp. 352 (S. D. 
W. Va. 1948). It is submitted that though the statute of limitations 
may not be rigidly fixed at one year, some limitation on the right 
to bring action should be established. Perhaps the opinion of the 
Attorney General in connection with veteran reinstatement rights 
after World War I might be followed: relief must be sought within 
a reasonable time, what constitutes such a period being a question 
of fact. 32 Op. Att’y Gen. 52, 174 (1920). M. A. Mc. 





TRADE REGULATION—RESALE PRICE MAINTENANCE CONTRACTS 
—CONSTITUTIONALITY OF FLorRIDA Fair Trape Act.—Plaintiff, 
Continental Distilling Corporation, was engaged in the distilling and 
distribution of whiskies in Florida and other states. Pursuant to the 
requirements of the Florida Fair Trade Act, plaintiff established a 
minimum resale price in the trade area comprising the State of 
Florida for one of its trademarked, branded products known as 
“Philadelphia Blended Whiskey” at $4.10 per one-fifth gallon by 
entering into two contracts with certain retailers in Jacksonville, 
who agreed to that retail price. Plaintiff then sent a letter to every 
retail whiskey dealer in the state, including the defendant, Liquor 
Stores, Inc., of Tampa, advising them of this minimum retail price 
to be charged by them. Defendant advertised and sold “Philadelphia 
Blended Whiskey” at $3.49 per fifth. Plaintiff brought suit to en- 
join such sales, alleging injury to its good will, trademark, brand, 
and name. Webb’s City, Inc. was permitted to intervene as a de- 
fendant. On certiorari to the Supreme Court of Florida, writ of 
certiorari issued and order quashed. Held, the Act was a price fix- 
ing statute advantageous to a particular group as distinguished from 
the general public and an unconstitutional exercise of the state’s 
police power. Liquor Store, Inc. v. Continental Distilling Corpora- 
tion, — Fla. —, 40 So. (2d) 371 (April 5, 1949), rehearing denied 
(May 27, 1949). 

The main opinion acknowledged the general judicial approval of 
fair trade acts when questioned on constitutional grounds in many 
of the forty-five states having such laws. Max Factor & Co. v. Kuns- 
man, 5 Cal. (2d) 446, 55 P. (2d) 177 (1936); Seagram-Distillers 
Corp. v. Old Dearborn Distilling Co., 363 Ill. 610, 2 N. E. (2d) 940 
(1936) ; Joseph Triner Corp. v. McNeil, 363 Ill. 559, 2 N. E. (2d) 
929, Note (1936) 104 A. L. R. 1452; Goldsmith v. Mead Johnson 
& Co., 176 Md. 682, 7 A. (2d) 176 (1939); Ely Lilly & Co. v. 
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Saunders, 216 N. C. 163, 4 S. E. (2d) 528, Note (1939) 125 A. L. R. 
1335. The Florida Fair Trade Act did not differ significantly from 
similar legislation elsewhere. F. S. 1941, F. S. A., Ch. 541. It provided 
inter alia, that no contract relating to the resale of any commodity 
bearing the trademark, brand, or name of its producer or distributor 
and being in free and open competition with commodities of the 
same general class, should be deemed in violation of any law of the 
state by reason of a provision that the buyer would not resell at less 
than the minimum price stipulated by the seller; and that willfully 
and knowingly selling any commodity at less than the price stipu- 
lated in any contract entered into pursuant to the Act, whether the 
person so selling was or was not a party to such contract, was unfair 
competition and actionable by any person damaged thereby. The 
opinion, however, indicated that contrary precedents should be re- 
examined in the light of actual economic consequences of these acts 
as contrasted with the beneficial effects projected for them by their 
proponents at the time of enactment. In particular the court was 
influenced by, and cited from, the Summary and Conclusion of the 
Report of the United States Federal Trade Commission on Resale 
Price Maintenance, December 13, 1945. The commission con- 
cluded that fair trade acts enable strongly organized trade groups 
to fix prices by coercion of manufacturers, and that support for this 
legislation now comes not from owners of marks or brands but from 
these retail groups benefiting from prices set to their advantage but 
adverse to the interests of both manufacturers and the consuming 
public. For a view that this opinion is shared by some businessmen, 
and to the same effect, see The Not-So-Fair-Trade Laws, FoRTUNE 
(Jan. 1949) p. 70. 

The opinion concluded that the Act was an invalid attempt to in- 
voke the police power for a private rather than a public advantage. 
Moreover, it was in effect a price fixing statute, delegating the 
sovereign power for this purpose to interested private individuals 
whose acts were not subject to review or state supervision nor pre- 
ceded by the formalities of due notice and process of law. It further 
suggested that many contrary decisions rested upon unnecessarily 
broad interpretations of the police power, requiring only that the 
general welfare be served in some measure—a result unfortunate 
for minorities—while other state holdings were in uncritical defer- 
ence to the United States Supreme Court. Bourjois Sales Corp. v. 
Dorfman, 273 N. Y. 167, 7 N. E. (2d) 30, Note (1937) 110 A. L. R. 
1413 [ expressly overruling a prior decision in view of Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp. and McNeil v. Joseph 
Triner Corp., 299 U. S. 183, 57 Sup. Ct. 139, 81 L. ed. 109, Note 
(1936) 106 A. L. R. 1486 (holding the Illinois Fair Trade Act did 
not contravene the Federal Constitution) ]. Max Factor & Co. v. 
Kunsman, supra, and Pyroil Sales Co., v. The Pep Boys, M. M.& J., 
5 Cal. (2d) 784, 55 P. (2d) 194 (1936), both affirmed in 299 U. S. 
198, 57 Sup. Ct. 147, 81 L. ed. 122 (1936) (California act). 

The first concurring opinion found the greatest objection to the 
Act to be that it legalized vertical agreements between producers and 
distributors to maintain prices while the general public policy of 
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Florida regarding price fixing was that all agreements tending to 
preclude competition were criminal acts and void. F. S. 1941, F.S. A., 
Ch. 542. In concluding that vertical and horizontal agreements of 
this type are equally obnoxious and injurious to the public interest 
it relied upon Dr. Miles Medical Co. v. John D. Park & Sons Co., 
220 U. S. 373, 31 Sup. Co. 376, 55 L. ed. 502 (1911). This exemp- 
tion it held to be an invalid statutory discrimination offensive to 
the equal protection clause of the Fourteenth Amendment. But the 
holding was qualified by contrasting present economic conditions 
with those of the 1930’s when this legislation was conceived, and 
noting that as long as many items of commerce remain in short 
supply in post war years the statutory prerequisites of free and open 
competition could not prevail. Critics at a later date might seize 
upon the following quotation to distinguish the entire case: “The 
special privileges and immunities . . . under present economic con- 
ditions and statutory laws serve a private interest and contravene the 
constitutional guaranties.” (Italics supplied). 

The second concurring opinion was the most vigorous in con- 
demning the Act on similar grounds as unwarranted, unreasonable, 
and arbitrary, but cited only Biblical and classical authority. Yet it, 
too, left the impression that “. . . when emergencies which threaten 
the general welfare requre . . .” and “. . . in extreme situations 
wherein our economic structure is seriously endangered” as con- 
trasted with “normal times” (quaere), such an exercise of legislative 
power might be valid. 

This case at first appears to be a significant break in the line 
of decisions which uphold the constitutionality of state fair trade 
laws. The majority opinion delivered by the Chief Justice, in which 
three justices concurred with one justice concurring in conclusion 
and judgment, is pointedly direct and simple. Had the court stopped 
there the decision would be novel and almost unassailable. How- 
ever, two separate concurring opinions, each supported by the Chief 
Justice and three justices, detract from the strength of the case by 
raising constitutional objections that may be more easily overcome by 
the legislature than the ones raised in the main opinion. One justice 
chose to support one of the concurring opinions only, and one justice 
dissented completely. 

The Florida legislature has responded by reenacting the Fair Trade 
Act preceded by detailed findings of fact to the effect that resale 
price maintenance serves the public interest and general welfare; dis- 
courages monopoly by protecting small retail merchants from “pre- 
datory” price cutting (a practice declared to be injurious to the 
general public as distinguished from a particular group or class) ; is 
required “as a permanent public policy of the State, at all times, in- 
cluding periods of deflation or inflation”; and that the Act is an 
exercise of the police power to serve the general welfare and pre- 
vent monopoly. Also added is a provision authorizing the Attorney 
General to restrain enforcement of any contract authorized by the 
Act should he find that it tends to prevent competition or that the 
subject commodity is not in free and open competition with similar 
commodities. Senate Bill! No. 592, Laws of 1949, approved and 
effective June 1, 1949. 
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The new Act has not been judicially tested, but it proves that 
determined pressure groups and a cooperative legislature can over- 
come most objections to this kind of legislation. It is submitted that 
the only argument not so easily met is that of improper delegation 
of legislative power. A decision based on this ground would in- 
validate any act that did not prescribe a definite formula for computing 
resale prices or else delegated the task to a commission duly con- 
stituted to act within certain limits. Either method would be 
politically unpopular. 

An effective application of the delegation of power argument is 
made in Levine v. O’Comnell, N. Y. App. Div. , 88 N. Y.S. 
(2d) 672 (1949) (holding unconstitutional a provision of the New 
York Alcoholic Beverage Control Law delegating to the State Liquor 
Authority the power to prohibit liquor sales except pursuant to fair 
trade contracts). See also the dissenting opinion in Ely Lilly & Co. 
v. Saunders, supra. Both cite Panama Refining Co. v. Ryan, 293 
U. S. 388, 55 Sup. Co. 241, 79 L. ed. 446 (1935), and Schechter 
Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Co. 837, 79 
L. ed. 1570, Note (1935) 97 A. L. R. 970, that standards and rules 
must be prescribed when legislative power is delegated to the ex- 
ecutive, a fortiori a requirement when the grant is to a private in- 
dividual. Mandatory fair trade for liquor was also overruled in 
Florida in Scarborough v. Webb’s Cut Rate Drug Co., 8 So. (2d) 
913 (Fla. 1942). The distinction between mandatory and optional 
fair trade legislation is more technical than real from the consumer’s 
viewpoint. 

The delegation argument has generally been rejected because fair 
trade contracts are permissive only and because the restrictions 
attach prior to and run with the acquisition of the commodity. Old 
Dearborn Distributing Co. v. Seagram-Distillers Corp., supra. This 
strongly suggests an equitable servitude, but it is distinguished by the 
courts as being only protection of the good will of the producer, not 
a restriction on the chattel. Thus comes for consideration the core 
of the fair trade controversy. To what extent should the property 
right in a name, brand, or mark receive legal protection? And at 
what cost? 

Fair trade supporters still quote Mr. Justice Brandeis in support 
of their doctrine: “To sell a dollar watch for 67 cents injures both 
the manufacturer and the regular dealer; because it tends to make 
the public believe that either the manufacturer’s or the dealer’s profits 
are ordinarily exorbitant; or, in other words, that the watch is not 
worth a dollar. Such a cut necessarily impairs the reputation of the 
article. . . .” Harper's Weekly (Nov. 15, 1913), quoted in The 
Brandeis Guide to the Modern World (1941) at pp. 215-16. 

The arguments of the instant case are valuable because they evoke 
a reconsideration of the entire fair trade doctrine, and illustrate the 
position of those groups in the Department of Justice, the Federal 
Trade Commission, and elsewhere who advocate repeal of the federal 
fair trade enabling statute, commonly referred to as the Miller— 
Tydings Act. 50 Stat. 693 (1937), 15 U. S.C. $1 (1946), amend- 
ing the Sherman Anti-trust Act, 26 Stat. 209 (1890), 15 U. S. C. 
§§ 1-7 (1946). They contend that consumers are entitled to the 
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benefits of free price competition between rival dealers of the same 
brand as well as between rival manufacturers of different brands. 
This view should gain public support as consumers become increas- 
ingly aware that the retailer’s mark-up often accounts for as much 
as one-third to one-half of the sales price of many manufactured 
products. R. A. W. 





